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In March 2006 the European Commission found that
Tomra, a Norwegian producer of reverse vending
machines, had abused its dominance through the use of
contracts that included exclusivity provisions, quantity
commitments and retroactive rebates.' The General Court
of the European Union (the “General Court”) upheld the
Commission’s decision in September 2010.

Tomra’ is the General Court’s first decision on loyalty
rebates since the Commission’s adoption of a more
effects-based approach in its Guidance Paper on
exclusionary conduct under Article 82 (now art.102
TFEU) in February 2009, and its decision on Intel’ in
May of the same year (which relied on the Guidance
Paper).' Effects-based arguments were presented by
Tomra before both the Commission and the General
Court. Against this backdrop, the General Court’s
judgment in Tomra is important as it provides an early
indication on whether the General Court is prepared to
start embracing a more explicit economic approach when
analysing abuse of dominance and rebates.

From this perspective the Tomra judgment is a
disappointment. The judgment essentially endorses a
traditional form-based approach. Moreover, to the extent
it concerns itself with consumer harm, it accepts a novel
theory put forward by the Commission. For reasons that
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are explained in this note this theory lacks explicit
economic foundations, and it risks creating an unhelpful
precedent.

The Commission’s decision

In its Tomra Decision in March 2006, the Commission
took an essentially form-based approach to exclusionary
abuse. The Commission found that Tomra had offered
contracts with potentially exclusionary form, and that
these contracts had allegedly extensive market coverage
(measured on average at roughly one-third of the market,
over a four-year period and in five countries).’

The form of Tomra’s contracts was seen as sufficient
to conclude that they were likely to have a foreclosing
effect, without an in-depth analysis of the terms of these
contracts and the ability of competitors to match them.
In particular, in the presence of contracts with a minimum
quantity commitment or a retroactive rebate applicable
beyond a given threshold, the Commission simply
assumed that all of the volumes up to the quantity
threshold would be foreclosed to rivals (independently
of the explicit or implicit discounts paid by Tomra in
return for the volume commitment). For those cases where
customer demand fell below the threshold, the
Commission assumed that all demand was foreclosed, in
spite of the fact the contracts were effectively not
binding. The Commission then added up all of the
foreclosed volumes to reach its estimate of the total
incidence of Tomra’s exclusionary practices.

Tomra’s economic defence before the Commission
focused instead on whether a competitor would have been
able to compete against the rebates offered by Tomra,
using an approach that was similar in spirit to the one
eventually contained in the 2009 Guidance Paper (which
endorsed an “as-efficient competitor” test to determine
the existence of anti-competitive rebates).’

The General Court’s judgment

The General Court upheld the Commission’s decision on
Tomra, accepting its line of reasoning on two important
grounds. The first relates to the general treatment of
retroactive rebates and their design; the second to the
issue of the coverage of potentially foreclosing conduct,
and the related theory of harm. I review these in turn
below.

1 was part of a team of economists from CRA that advised Tomra during the administrative proceedings before the European Commission. The views expressed in this
article represent those of the author only, and do not necessarily reflect the opinions of other CRA staff or of CRA’s clients. I am grateful to Ugur Akgun, Massimo Motta,

Alan Overd and Bob Stillman for their comments on an earlier draft of this article.
! Decision of March 29, 2006 (COMP/E-1/38.113—Prokent-Tomra) C(2006) 734.

% Tomra v Commission of the European Communities (T-155/06) Unreported September 9, 2010.

® Decision of May 13, 2009 (COMP/C-3/37.990—Intel) D(2009) 3726final.

4 Guidance on the Commission’s enforcement priorities in applying Article 82 of the EC Treaty to abusive exclusionary conduct by dominant undertakings [2009] OJ

C45/02.

> For a summary of these conclusions see F. Maier-Rigaud and D. Vaigauskaite, “Prokent/Tomra, a textbook case? Abuse of dominance under perfect information” (Summer

2006) 2 Competition Policy Newsletter.

®Fora description of this methodology see in particular para.163 of the Prokent-Tomra Decision C(2006) 734.
7 This approach is described in G. Federico, “When are rebates exclusionary?” (2005) 26(9) E.C.L.R. 477-480
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Retroactive rebates: is form enough?

In its judgment the General Court reiterated the argument
that retroactive rebates imply that the price offered by a
dominant firm on some incremental units is very low,
and that this can make it hard for smaller rivals to
compete, especially if they can only sell a few units. The
General Court found that a “competitor’s average price
will remain structurally unattractive” (at para.270) in the
presence of a retroactive rebate, even if it could
compensate for the low price offered on some units with
higher prices on other units (e.g. those above the discount
threshold). The fact that the volume thresholds in a rebate
scheme may fall below the demand of some customers
(as recognised by the General Court at para.85) is viewed
as essentially not being relevant to establish the presence
of foreclosure effects on those customers.

According to the General Court’s approach, it is
therefore not necessary to establish whether the average
effective price that an efficient rival would need to offer
in order to match a dominant firm is above or below cost.
This stands in sharp contrast with the methodology
endorsed by the Commission in the Guidance Paper and
applied in detail in /ntel. The Commission’s Guidance
Paper explicitly recognises that the fact that one particular
incremental unit of sales is priced at a very low level
under a retroactive rebate structure is not sufficient to
conclude that a particular rebate scheme is exclusionary.
It is necessary instead to look at the rebate system as a
whole, and establish whether it is profitable for a rival to
compete for the entirety of the volumes that it may be
able to supply to a given customer (i.e. its “contestable
share”). These sales can include both infra-marginal
volumes “below” a given discount threshold (i.e. sales
included under the rebate scheme), and additional
volumes “above” the threshold.”

The fact that the resulting average price is most likely
lower for a smaller rival than for the dominant firm
(which is presumably what the General Court refers to
with the expression “structurally unattractive™) does not
imply that the competing firm cannot profitably match
the dominant undertaking’s offer on its contestable share.
Of course the competing firm would need to make a loss
on the incremental unit that triggers the loss of the
retrospective rebate offered by the dominant firm. But
this loss is exactly the same as the loss suffered by the
dominant firm on the same incremental unit, provided
that the as-efficient rival has the same level of variable
cost as the dominant firm. There is no reason a priori to
expect that a dominant firm should able to afford this loss
(by spreading it on its infra-marginal units) but that a
smaller rival would not be able to do the same if
necessary. A price-cost analysis (or some alternative form
of economic evidence) is required before being able to
reach such a conclusion.

Market coverage and the theory of
consumer harm

The General Court also found that the incidence of
Tomra’s conduct was relatively extensive (covering up
to roughly 40 per cent of the market, on average), and
therefore that it was capable of leading to significant
anti-competitive foreclosure effects. In making this
finding the General Court accepted the Commission’s
argument that conduct by a dominant firm can result in
anti-competitive foreclosure, because it reduces the
number of competitors potentially active in a market. The
General Court found that, “consumers on the foreclosed
part of the market should have the opportunity to benefit
from whatever degree of competition is possible on the
market”, and that a dominant undertaking should not,
“dictate how many viable competitors will be allowed to
compete” (at para.241).

This is a novel and potentially excessively open-ended
test for anti-competitive behaviour, since any conduct
which materially restricts the share of the market available
to competitors may be deemed as anti-competitive under
this approach. A test of this type does not seem to be able
to adequately distinguish between pro-competitive
conduct (e.g. conduct which renders a part of the market
non-contestable through the offer of terms which actually
benefit consumers), and anti-competitive conduct leading
to likely consumer harm. It is effectively a test aimed at
protecting a given market structure but not necessarily at
enhancing consumer welfare.

Is there, however, a coherent theory of consumer harm
which might (at least implicitly) justify the test accepted
by the General Court, and if so what are its properties?
The General Court and the Commission are effectively
saying that Tomra’s conduct harmed consumers who
accepted the rebates in the short-run (because they
allegedly could not enjoy the benefits of competition),
whilst at the same time leading to low incremental prices
which foreclosed some competitors (but not necessarily
all) from part of the market. Moreover, according to the
Court offering a loyalty rebate did not entail a profit
sacrifice for the dominant firm, since high prices on
non-contestable sales compensated for low prices on
contestable ones, resulting in average prices which, “may
well be far above cost and ensure a high average profit
margin” (see para.267 of the judgment).

The underlying theory that the Court and the
Commission is therefore not a predatory one, whereby a
dominant firm would use targeted rebates (and similar
conduct) in order to monopolise a market, and
subsequently raise prices. In the short-term, predatory
conduct of this type would lead both to profit sacrifice
and to consumer benefit in the “foreclosed part of the
market”, contrary to the findings of the Court. In addition,
if a significant part of the market is still contestable
despite the rebates (as is possible under the exclusionary
mechanism endorsed by the Court), the remaining

8 This latter possibility is recognised in the Guidance Paper, and is related to the issue of the correct cost benchmark to be used in the test (e.g. average avoidable cost or

long run average incremental cost)—see para.44.
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competitors would limit the ability of the dominant’s firm
to raise prices to recoup the initial losses from predation,
thus undermining the profitability of the strategy (and
sheltering consumers from harm).

The General Court (and the Commission) must
therefore be relying on an alternative non-predatory theory
of harm. Under this alternative theory, consumers are
made worse off by the conduct of the dominant
undertaking in both the short term and the long term, and
exclusion entails no profit sacrifice. This theory of harm
however was made explicit neither in the Commission’s
decision nor in the General Court’s judgment, and is as
such difficult to assess.

One can build alternative economic models of rebates
paid to final consumers which can lead to anti-competitive
foreclosure without profit sacrifice for the dominant firm.
These exclusionary mechanisms apply under specific
circumstances, such as the presence of co-ordination
failures between buyers and strong incumbency
advantages (as in established economic models of
exclusive dealing), or threats by the dominant firm to
raise prices for non-contestable volumes above monopoly
levels if a given volume commitment is not met (as in
more recent models of exclusionary bundling). However,
these alternative economic theories were not pursued nor
demonstrated empirically by the Commission or the
General Court in 7omra. In addition, these theories
typically rely on near complete foreclosure by the
dominant firm, rather than simply on conduct which
reduces the number of potentially viable competitors in
a market.

The issue of the total market coverage of a given
practice is also closely linked to the assessment of the
foreclosing effect of a specific individual contract. While
the total demand affected by Tomra’s contracts stood at
roughly 40 per cent (as noted by the General Court), as
summarised above the Commission found that only
one-third of the market could be considered as actually
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foreclosed to competitors (given the nature of Tomra’s
contracts). In its defence before the Commission, Tomra
had estimated an even lower level of effective coverage,
based the analysis of the ability of an efficient competitor
to match its offers (see the Prokent-Tomra Decision
para.390). As this case illustrates, whether a particular
practice is assessed using an economic approach, or
simply assumed to have a foreclosure effect due to its
form, can have a significant impact on the overall market
coverage that is attributed to a given set of contracts.

Implications for future abuse cases

The Commission’s Guidance Paper on Article 82 (now
art.102 TFEU) published in early 2009 represented a
welcome and useful step in the transition to a more
economically sound treatment of exclusionary abuse in
Europe.

This transition is however likely to be a protracted and
at times difficult process, given the legacy of form-based
decisions on abuse of dominance adopted in the recent
past. The Commission’s decision in Tomra and the
subsequent judgment by the General Court now form part
of this legacy, and highlight some of the shortcomings
of adopting a formalistic view of potentially exclusionary
practices.

The decision and now the judgment represent a step
backwards relative to both the Guidance Paper and to the
approach taken in Intel, where the Commission studied
in detail whether rebates were capable of foreclosing an
efficient rival. This was perhaps inevitable given the
timing of the Commission’s decision in 7omra, which
was taken in the midst of the reform of art.102 TFEU.
The hope is that as the Commission’s future decisions in
this area build more explicitly on the Guidance Paper,
they will be based on stronger economic foundations and
the General Court will likewise come to accept that such
evidence is essential for sound decisions in abuse of
dominance cases.

[2011] E.C.L.R., Issue 3 © Thomson Reuters (Professional) UK Limited and Contributors



	Offprint Cover Template
	Pages from Copy of 2011_32_ECLR_Issue_3_Print


<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /CMYK
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<

    /BGR <>
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /CZE <>
    /DAN <>
    /DEU <>
    /ESP <>
    /ETI <>
    /FRA <>
    /GRE <>

    /HRV (Za stvaranje Adobe PDF dokumenata najpogodnijih za visokokvalitetni ispis prije tiskanja koristite ove postavke.  Stvoreni PDF dokumenti mogu se otvoriti Acrobat i Adobe Reader 5.0 i kasnijim verzijama.)
    /HUN <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /LTH <>
    /LVI <>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /POL <>
    /PTB <>
    /RUM <>
    /RUS <>
    /SKY <>
    /SLV <>
    /SUO <>
    /SVE <>
    /TUR <>
    /UKR <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


