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1. Discovery of Cartels

•Breaches are found out about in a variety of ways:
•Accidental finds (employees, former, disgruntled or confused)
•Complaints (victims and alert members of the public)
•Culprits self-reporting in return for leniency
•Active detection by the competition authorities

•Competition authorities lean heavily on leniency (over 80% of cases)

•Celebrated as a great success by the large numbers of applications



•Not clear at what stage of the investigation leniency was applied for

•Not obvious what the quality of the applications is:
•Programs may attract primarily ‘old-and-dying’ cartels
•‘Cleaning-out-the-closet’-effect

•The leniency programs can over-burden the agencies:
•Detection probability for active cartels may go down
•Strategic abuse by sophisticated cartels and their advisors
•Adverse selection of cases by officials

•Cartels formed post-leniency programs may be leniency-proof

Some Issues with Leniency





Source: website US DoJ, Antitrust Division



2. The 2006 EC Fining Guidelines

•Deterrence is an explicit objective (recitals 30-31)

•Effects analysis by rough approximation only

•Potential for harsh fines – possibly too harsh in cases

•Clear and simple – yet with quite some discretion for the Commission



Implied Fine Formula in 2006 EC Fining Guidelines

Source: Bos and Schinkel (2006)



•Calculus of affected commerce can be complex:
•Delineating what part of business has been affected
•Value of sales develops over the business years
•Unclear what are sales “indirectly” related to the infringement

•10% maximum (Art.23(2) Regulation 1/2003) very often binding

•Basis for bargaining over “direct” settlements

Some Issues with the EC Fining Guidelines



•Compensation for deterrence from the Green to the White Paper

•Commission is preparing guidance on methods of calculation

•Current (visible) practice so far (seems to remain) weak

3. Private Litigation for Antitrust Damages





•Cartel damages often multi-dimensional:
•Non-linear pricing and pay-back schemes
•Unexploited scale economies
•Poor quality and little R&D

•Damages are typically dispersed in the chain of production

•There can be a (little recognized) “undercharge” upstream

•Courts may award damages overzealously, leading to multiple liability

Some Issues with a Private Damages Practice 



Draft Directive (informally circulated April 2009)



4. Competition Authorities

•Agencies are players in a complex game of hide-and-seek

•Up against a professional private practice, adapting quickly to new tools of enforcement

•The net-effective expected cartel liability (escape, caps, leniency, settlements) unclear

•What we know (empirically) about cartels is largely based on a biased sample

•Systematic research on the cartel population is needed
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