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Presenter
Presentation Notes
I’m going to draw from some recent practical experience in the UK, albeit without talking in any real detail about specific cases, not least because some are still ongoing at the CC.



I’m also going to draw on some thinking done in this area for the forthcoming joint OFT/CC substantive merger guidance.



But first, I’m going to retread a bit of background, not least to explain my choice of title.



Background

●
 

Criticism of past Commission NHM decisions

- Speculative and insufficiently evidenced

●
 

EC Non-Horizontal Guidelines (2007) emphasise 

-  lower likelihood of harm and greater 
likelihood of efficiencies in NHMs

- importance of coherent story

- limited role of Art82 to protect ex post

Presenter
Presentation Notes
Part of problem was that no coherent framework for thinking about non-horizontal mergers, or really any serious emphasis on economic analysis. This has been put right by non-horizontal guidelines, which give four elements of test for non-coordinated effects (viz…read out). 



A huge step forward, but….

●
 

…Is the burden now too high?

- Evidential requirements?

- Potential for case-specific models?

●
 

…Do the guidelines cover all issues?

- Lessons from recent UK cases

-  Further thinking for OFT/CC joint substantive 
guidance, including recent academic 
roundtable
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Is the burden too high? The key question is whether we have set a threshold for ourselves that is so hard to meet that NHM are never blocked. This would seem to be wrong (unless one thinks they are never harmful – which I don’t think it where we are). I don’t think we are doing too badly on this front in the UK, but still worth watching out for.



Two potential areas of concern:

1. Evidential requirements:

Positive: more use of Vertical arithmetic – but can be tricky.

NHM inherently involve Futurology – especially where considering potential harm to innovation, as often seems the case.

Question is how high the evidential burden is set.



2. Case-specific models

Models really possibility theorems – in certain circumstances an effect (harmful or beneficial) may occur, but rarely fit with real-life situations

Also models rarely include both benefits and harm in same model, to look at efficiency trade-offs

Implies (I think) need to accept we have to employ case-specific models



Some possibly missing issues?

●
 

Non-horizontal effects of horizontal mergers

- BOC-Ineos, Kangaroo (ongoing)

●
 

Diagonal mergers

- EWS-Marcroft, (BSkyB-ITV?)

●
 

Market definition with indirect constraints

- Nufarm-AH Marks (ongoing)
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Presentation Notes
This slides focuses on 3 issues where we have recent UK experience.



The 3rd is possibly more for market definition guidance than NHM guidance, but arises due to vertical relationships.



Non-horizontal effects of 
horizontal mergers
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I’m going to look at very stylised models, rather than specific cases. [Need to talk through animation]



Point is that models typically consider merging firms as initially non-integrated. 



Does this matter? Two elements to question:

Wouldn’t we typically solve all problems on horizontal basis?

Does it matter if monopoly at both levels if monopoly at one?



It depends – but is possible to come up with situations where it could make a difference. 



Diagonal mergers
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Mention Google-Doubleclick.



Most models assume that integration is between supplier and buyer.



Key thing here is that A and B do not compete, but that C and D do.



Note that real horizontal harm without foreclosure (although slightly depends on definition of foreclosure). Simple models give 50% of normal horizontal effects, and could potentially be more…



Note that the usual efficiency rationales for vertical mergers are based on better aligning the incentives of upstream supplier and downstream buyer. This does not apply here. Moreover, the potential for harm may be higher. 



Key policy question: if we think vertical mergers should typically be presumed benign, do we think the same for diagonal mergers? Or is the presumption different, and closer to that for horizontal mergers





Lessons for guidance?

●
 

Both of these effects arguably encompassed by 
existing guidance, which covers: 

- input foreclosure 

- customer foreclosure

●
 

But worth highlighting: 

-  different implications for likelihood of both 
harm and efficiencies

- strength of horizontal effect, even if no exit
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First bullet – largely depends on quite how one defines foreclosure!





Market definition and indirect 
constraints
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An issue that has come up in a number of mergers, most recently Nufarm-AH Marks, is the extent to which downstream constraints effect upstream market defintion.



Similar to diagonal market struction, in that A and B don’t compete directly but C and D do.



 Here, there is no potential for C or D to switch between A and B. But downstream customers might switch for their end use between C and D. The question therefore is whether an increase in B’s wholesale price, which leads to an increase in D’s wholesale price, results in sufficient customer switching to C and therefore A as to make the price rise unprofitable and therefore A an indirect constraint on B. 

This is probably more for revised market definition guidelines than for the verticals guidelines, but the issue is worth setting out somewhere.





What next?

●
 

More cases: 

-  Forthcoming CC decisions on Kangaroo, 
Nufarm/AH Marks and BOC/Ineos

●
 

More empirical evidence:

-  Forthcoming ex post
 

evaluation of mergers 
includes 2 non-horizontal mergers

●
 

Draft joint OFT/CC substantive guidance 

- Due out early next year
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Evaluation being done by Deloittes. Due out first half next year. 



NHM cases are EWS-Marcroft (vertical/diagonal) and Heinz/HP (conglomerate). Also non-horizontal issues in a couple of horizontal mergers.
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