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1. Introduction
0RVWIDYRXUHGQDWLRQFODXVHV ǘMFNsǙ i.e., agreements whereby a seller agrees that a buyer will
EHQHȑWIURPWHUPVWKDWDUHDWOHDVWDVIDYRXUDEOH
DVWKRVHRȞIHUHGE\WKHVHOOHUWRDQ\RWKHUEX\HU1
have come under scrutiny in recent years in the
(XURSHDQ8QLRQ ǘ(8Ǚ WKH8QLWHG6WDWHV ǘUSǙ 
and beyond. Whilst the main focus of this scrutiny
has been initially on the so-called wholesale MFNs,
there has been a growing interest in cases involving
ǕUHWDLOSULFHǖ0)1V,QWKHVHFDVHVWKH0)1DJUHHment references the end retail price rather than the
wholesale price that traditional MFNs refer to.
$OWKRXJKVLQFHWKHE-BooksFDVH DǘUHWDLO0)1Ǚ
FDVH ZKLFKZDVVHWWOHGLQWKH(XURSHDQ
&RPPLVVLRQ ǘWKH&RPPLVVLRQǙ KDGQRWDVVHVVHG
the competitive impact of MFNs, it has recently opened a formal antitrust investigation into
FHUWDLQEXVLQHVVSUDFWLFHVFDUULHGRXWE\$PD]RQ
LQWKHRQOLQHGLVWULEXWLRQRIERRNV,QSDUWLFXODU
the Commission is investigating whether certain
FODXVHVLQFOXGHGLQ$PD]RQ VFRQWUDFWVZLWKSXEOLVKHUVZKLFKWKURXJKGLȞIHUHQWPHDQVHQVXUHWKDW
$PD]RQLVRȞIHUHGWHUPVDWOHDVWDVJRRGDVWKRVH
RȞIHUHGWRLWVFRPSHWLWRUVDUHFRPSDWLEOHZLWK(8
competition law.3

1 Another form of MFN is that in which a buyer agrees that a seller
benefit from terms that are at least as favourable as those offered
by the buyer to any other seller
2 Case 39847 E-Books.
3 Commission opens formal investigation into Amazon’s e-book distribution arrangements, June 11, 2015 (available at: http://europa.eu/
rapid/press-release_IP-15-5166_en.htm).
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Similar MFNs, such as those included into contractual provisions for online hotel reservation services, have also been scrutinised by certain nationDOFRPSHWLWLRQDXWKRULWLHV ǘ1&$VǙ RIWKH(8,Q
DGGLWLRQERWKWKH*HUPDQDQGWKH8.DXWKRULWLHV
KDYHWDNHQLVVXHZLWK$PD]RQ VǘSULFHSDULW\ǙSROLF\
and the United Kingdom's Competition Markets
$XWKRULW\ ǘ&0$Ǚ KDVUHFHQWO\RSHQHGDQLQYHVWLgation into MFNs relating to motor insurance price
comparison websites.
Despite this relatively recent interest, there does
QRWDSSHDUWREHFOHDUJXLGDQFHDWHLWKHU(8RUQDtional level as to how to assess MFNs from a comSHWLWLRQODZSHUVSHFWLYHVSHFLȑFDOO\ZLWKUHJDUG
to MFNs that reference the retail price rather than
the wholesale price. This article aims at providing a
broad frame of reference for analysing this type of
clauses, based on the case-law and practice of the
(XURSHDQ&RXUWVDQGWKH(XURSHDQ&RPPLVVLRQ

2. The origins and features of MFNs
2.1. MFNs and international law
The origins of MFNs can be traced back to interQDWLRQDOWUDGHODZ,QWKLVFRQWH[W0)1VPD\EH
GHȑQHGDVDJUHHPHQWVZKHUHE\RQH6WDWHSDUW\WR
an investment treaty commits to provide investors
with treatment no less favourable than the treatment it provides to investors under other investment treaties.
For centuries, MFNs have been included in treaties between sovereign states. For instance, it is
noteworthy that the US included an MFN in its
ȑUVWLQWHUQDWLRQDOWUHDW\i.e.WKH7UHDW\RI$PLW\
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Figure 1 - Main types of most favoured nation clauses (“MFNs”)

and Commerce with France, of February 6, 1778.4,Q
DGGLWLRQLQWKH VDQG V0)1VZHUHRȻWHQ
included in a number of friendship, commerce and
navigation treaties.5

This public international law concept has recently
been the focus of attention of competition
DXWKRULWLHVLQWKH(8WKH86DQGEH\RQG

2.2. MFNs: concept and typology
Nowadays, many international agreements still
FRQWDLQ0)1V)RULQVWDQFH$UWLFOH  RIWKH
*HQHUDO$JUHHPHQWRQ7DULȞIVDQG7UDGHUHDGVDV
follows:6
ǘ$Q\DGYDQWDJHIDYRUSULYLOHJHRULPPXQLW\JUDQWHG
by any contracting party to any product originating
in or destined for any other country shall be accorded
immediately and unconditionally to the like product
originating in or destined for the territories of all other
contracting parties”.
$UWLFOHRIWKH*HQHUDO$JUHHPHQWRQ7UDGHLQ6HUvices7DQG$UWLFOHRIWKH$JUHHPHQWRQ7UDGH5HODWHG$VSHFWVRI,QWHOOHFWXDO3URSHUW\5LJKWV8
contain similar provisions.9
4 Mike McClure, Most favored nation clauses: no favored view on
how they should be interpreted, November 15, 2012.
5 Mike McClure, Most favored nation clauses: no favored view on
how they should be interpreted, November 15, 2012.
6 General Agreement on Tariffs and Trade, April 15, 1994 (available at:
https://www.wto.org/english/docs_e/legal_e/gatt47_e.pdf ).
7 General Agreement on Trade in Services, April 15, 1994, Article 2
(“With respect to any measure covered by this Agreement, each
Member shall accord immediately and unconditionally to services
and service suppliers of any other Member treatment no less
favorable than that it accords to like services and service suppliers
of any other country”) (available at: https://www.wto.org/english/
docs_e/legal_e/26-gats.pdf ).
8 Agreement on Trade-Related Aspects of Intellectual Property
Rights, April 15, 1994, Article 4 (“With regard to the protection of
intellectual property, any advantage, favor, privilege or immunity
granted by a Member to the nationals of any other country shall
be accorded immediately and unconditionally to the nationals of
all other Members”) (available at: https://www.wto.org/english/
tratop_e/trips_e/t_agm2_e.htm).
9 There is a significant amount of economic literature analyzing the

From a competition law perspective, MFNs may be
YHU\EURDGO\GHȑQHGDVDQDJUHHPHQWZKHUHE\D
VHOOHUDJUHHVWKDWDEX\HUZLOOEHQHȑWIURPWHUPV
WKDWDUHDWOHDVWDVIDYRXUDEOHDVWKRVHRȞIHUHGE\
WKHVHOOHUWRDQ\RWKHUEX\HU$VGLVFXVVHGDERYH
these terms may include wholesale selling terms,
or retail selling terms. The three main types of
0)1VDUHVKRZQLQȑJXUH
$QH[DPSOHRIWKHZKROHVDOH0)1LVWKHȑOPVWXdios case in which the pay-TV distributors agreed
WRSD\WKHȑOPVWXGLRDWOHDVWDVKLJKDSULFHDVDQ\
RWKHUGHDOLWPDGHZLWKULYDOȑOPVWXGLRV$VPHQtioned, the third type of MFN is illustrated in the
E-Books FDVHGLVFXVVHGLQPRUHGHWDLOEHORZ,QWKLV
case the MFN related to the retail price – with the
publisher committing to the distribution platform
to charge a retail price for its e-books on this plat-

effects of MFN clauses in the context of international trade. This
literature is not uniform. On the one hand, some authors suggest
that there is a strong economic rationale for MFN provisions, based
on the assumption that discrimination is in itself undesirable from
an economic point of view. In this regard, it has been argued
that “non-discrimination can have a salutary effect of minimizing
distortions of liberal trade […] MFN often causes a generalization
of liberalizing trade policies, so that overall more trade liberalization
occurs (the multiplier effect of the MFN clause)” (see, John H. Jackson,
The World Trading System – Law and Policy of International Economic
Relations, 2nd end. MIT Press. Cambridge, MA, Chapter 6, p. 158-160).
On the other hand, another group of authors has suggested that,
in specific circumstances, the maximization of global welfare may
require limiting imports and setting positive tariffs, in which case
discrimination may be socially desirable (see, Henrik Horn, Petros C.
Mavroidis, Economic and legal aspects of the Most-Favoured-Nation
clause, European Journal of Political Economy, Vol.17 (2001), p. 244).
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form that are at least as low as the prices it charges
on rival platforms.
MFNs may be bilaterally negotiated or unilaterally adopted, explicitly agreed upon or induced
WKURXJKGLȞIHUHQWHFRQRPLFPHFKDQLVPV$OVR
0)1VPD\EHFDWHJRUL]HGDVFRQWHPSRUDQHRXV
e.g., applying to current prices, or retroactive, e.g.,
LQYROYLQJDSURPLVHWRUHEDWHWRWKHEHQHȑFLDU\WKH
GLȞIHUHQFHEHWZHHQDORZHUFXUUHQWSULFHJLYHQWR
another buyer and a higher prior price paid by such
EHQHȑFLDU\7KH\PD\SURWHFWWKHEX\HUWKHVHOOHU
or both.

3. Overview of the decisional practice of
the Commission and the NCAs
7KHȑOPVWXGLRVLQYHVWLJDWLRQ
,Q0D\WKH&RPPLVVLRQLQYHVWLJDWHGD
number of MFN clauses contained in the contracts
RIWKHPDMRU+ROO\ZRRGȑOPVWXGLRVZLWKSD\79
service providers.
These clauses featured in most of the “output
GHDOVǙEHWZHHQWKHPDMRU+ROO\ZRRGȑOPVWXGLRV
Ǔ1%&8QLYHUVDO3DUDPRXQW3LFWXUHV&RUS,QF
VXEVLGLDU\RI9LDFRP %XHQD9LVWD,QWHUQDWLRQDO
,QF VXEVLGLDU\RI7KH:DOW'LVQH\&RPSDQ\ 
:DUQHU%URV(QWHUWDLQPHQW,QF0*06WXGLRV,QF
DQG'UHDPZRUNV//&ǓDQGWKH(XURSHDQSD\79
broadcasters that acquired broadcasting rights
from these studios.
ǘ2XWSXWGHDOVǙZKHUHE\VWXGLRVW\SLFDOO\DJUHHWR
VHOOWKHLUHQWLUHȑOPSURGXFWLRQWREURDGFDVWHUV
for a given period of time, are commonplace in
WKHȑOPLQGXVWU\7KH0)1FODXVHVLQWKHVHFRQtracts gave the studios the right to obtain the most
favourable terms agreed between a pay-TV broadFDVWHUDQGDQ\RWKHUȑOPVWXGLR7KH&RPPLVVLRQ
claimed that these clauses led to an anticompetiWLYHDOLJQPHQWRIWKHSULFHVSDLGWRWKH+ROO\ZRRG
studios.
+RZHYHULQ2FWREHUWKH&RPPLVVLRQ
GHFLGHGWRFORVHLWVLQYHVWLJDWLRQDȻWHUVL[RIWKHVH
studios decided to withdraw the clauses from their
“output deals”.
10 Case No COMP/38427 PO Pay Television Film Output Agreements.
See EC Press Release, Commission closes investigation into contracts of six Hollywood studios with European pay-TVs, October
26, 2004 (available at: http://europa.eu/rapid/press-release_IP-041314_en.htm).
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3.2. The e-books investigation
The Commission also analysed the use of MFN
clauses in the E-Books investigation, which took
SODFHEHWZHHQDQG11
,Q-DQXDU\HDFKRI3HQJXLQ6LPRQ 6FKXVWHU+DUSHU&ROOLQV+DFKHWWHDQG+ROW]EULQFN0DFPLOODQ WRJHWKHUWKHǘFive PublishersǙ VZLWFKHGLQ
the United States, from a wholesale model, under
which each retailer independently determined
the retail price of the e-books it sold, to an agency
model, under which each publisher entered into an
DJUHHPHQWZLWK$SSOHIRUWKHVDOHRIHERRNVSXUsuant to which the publishers set the price at which
$SSOHFRXOGVHOOWKHLUHERRNVLQWKHWKHQFRPLQJ
L%RRNVWRUH(DFKRIWKHVHDJHQF\DJUHHPHQWV
contained similar key terms, including a retail price
MFN clause, under which publishers had to lower
the price of the e-book in the iBookstore to match
WKHORZHVWSULFHDWZKLFKWKHVSHFLȑFHERRNZDV
sold. Some of the publishers subsequently entered
LQWRDJHQF\DJUHHPHQWVZLWK$PD]RQDQGRWKHU
UHWDLOHUVLQWKH8QLWHG6WDWHVDQGZLWK$SSOHIRU
e-books sold in the United Kingdom, France, and
*HUPDQ\
,Q'HFHPEHUWKH&RPPLVVLRQRSHQHGIRUPDO
SURFHHGLQJVDJDLQVWWKH)LYH3XEOLVKHUVDQG$SSOH
The Commission was concerned that the Five
Publishers’ change to the agency model would
result in higher prices. The Commission took the
preliminary view that the MFN acted as a “commitment device” to align the Five Publishers incentives
WRIRUFH$PD]RQWRFKDQJHLWVEXVLQHVVPRGHO
$FFRUGLQJWRWKH&RPPLVVLRQWKH0)1PDGHLW
very expensive for the Five Publishers to continue
WRDOORZ$PD]RQWRGLVFRXQWWKHSULFHRIERRNV
EHORZWKDWRI$SSOH The MFN thus committed
WKH)LYH3XEOLVKHUVWRPRYHLW$PD]RQWRDQDJHQF\
agreement in which the Five Publishers chose the
retail price.
(DFKRIWKH)LYH3XEOLVKHUVZDVLQDSRVLWLRQWR
IRUFH$PD]RQWRDFFHSWFKDQJLQJWRWKHDJHQF\
model or otherwise face the risk of being denied
access to the e-books of each of the Five Publishers,
assuming that all Five Publishers had the same
incentive during the same time period, and that
$PD]RQFRXOGQRWKDYHVXVWDLQHGVLPXOWDQHRXV11 Case 39847 E-Books.
12 Statement on commitments from Apple and four publishing
groups for sale of e-books. EC Press Release, 13 December 2012
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ly being denied access even to only a part of the
e-books catalogue of each of the Five Publishers.
The Commission took the preliminary view that
the Five Publishers’ contemporaneous switching
RI$PD]RQWRWKHDJHQF\PRGHOPD\KDYHUHVXOWHG
from a concerted practice with the object of raising
UHWDLOSULFHVRIHERRNVLQWKH(($RUSUHYHQWLQJWKH
HPHUJHQFHRIORZHUSULFHVIRUHERRNVLQWKH(($
+RZHYHUWKH&RPPLVVLRQ VLQYHVWLJDWLRQZDV
closed following binding commitments submitted
LQ'HFHPEHU DQG$SULOE\3HQJXLQ 
These commitments provided that the publishers
would terminate their existing agency agreements
with e-book distributors, and that the new agency
agreements would allow agents to discount within
their commissions. The commitments also placed
DȑYH\HDUEDQRQSULFH0)1V

There has been
a growing interest in
cases involving
‘retail price’ MFNs
3.3. The online booking investigations
6LQFHVHYHUDO1&$VKDYHODXQFKHGLQTXLULHV
into MFNs in the online booking sector. These
0)1VKDYHEHHQVFUXWLQL]HGLQ$XVWULD'HQPDUN
)UDQFH*HUPDQ\+XQJDU\,UHODQG,WDO\6ZHGHQ
6ZLW]HUODQGDQGWKH8QLWHG.LQJGRP13,QZKDW
IROORZVZHEULHȠO\UHIHUWRWKHLQYHVWLJDWLRQV
ODXQFKHGE\1&$VLQWKH8QLWHG.LQJGRP*HUPDQ\,WDO\DQG)UDQFH
3.3.1. United Kingdom
7KHIRUPHU8QLWHG.LQJGRP1&$i.e.WKH2ȞȑFHRI
)DLU7UDGLQJ ǘ2)7Ǚ ODXQFKHGDIRUPDOLQYHVWLJDWLRQLQ6HSWHPEHULQWRYHUWLFDODJUHHPHQWV
concluded between hotels and online travel agenFLHV ǘ27$VǙ ZKLFKLWVXVSHFWHGWREHLQEUHDFKRI
&KDSWHU,RIWKH&RPSHWLWLRQ$FWDQGRI$UWLFOH
RIWKH7)(8
13 Edurne Navarro Varona and Aarón Hernández Canales, Online Hotel
Booking, CPI Antitrust Chronicle, May 2015 (1), p. 4.

2Q-XO\WKH2)7DQQRXQFHGWKDWLWKDG
issued a statement of objections to Booking.com
%9([SHGLD,QFDQG,QWHU&RQWLQHQWDOb+RWHOV
*URXSSOF7KH2)7DOOHJHGWKDW%RRNLQJFRPDQG
([SHGLDHDFKHQWHUHGLQWRVHSDUDWHDJUHHPHQWV
ZLWK,QWHU&RQWLQHQWDOb+RWHOVZKLFKUHVWULFWHG
WKHb27$VǖDELOLW\WRGLVFRXQWWKHSULFHRIURRPRQO\bKRWHODFFRPPRGDWLRQ7KH2)7FRQVLGHUHG
that these agreements were anti-competitive as
WKH\FRXOGOLPLWSULFHFRPSHWLWLRQEHWZHHQb27$V
and also increase barriers to entry and expansion
IRUb27$VWKDWPD\VHHNWRJDLQPDUNHWVKDUHE\
RȞIHULQJGLVFRXQWVWRFRQVXPHUV
$OWKRXJK0)1VZHUHQRWWKHPDLQIRFXVRIWKH
2)7 VLQYHVWLJDWLRQWKH2)7GLGDQDO\VHWKHLPSDFW
RI0)1VRQWKHDELOLW\RI27$VWRRȞIHUGLVFRXQWV
,QSDUWLFXODUWKH2)7DQDO\VHGVRFDOOHGUHWDLOUDWH
0)1VZKHUHE\DKRWHODJUHHGWRSURYLGHDQ27$
with access to a room reservation at a booking rate
no higher than the lowest booking rate displayed
by any other online distributor, thereby guaranWHHLQJWKDWDQ27$FRXOGQRWEHXQGHUFXWE\RWKHU
27$V
7KH2)7DFFHSWHGWKHFRPPLWPHQWVRȞIHUHGE\WKH
SDUWLHV,QSDUWLFXODUWKHSDUWLHVDJUHHGWKDW L WKH
27$VZRXOGEHIUHHWRRȞIHUUHGXFWLRQVRȞIKHDGOLQH
room rates but only to consumers who are already
ǘPHPEHUVǙ RUSDUWRIDǘFORVHGJURXSǙ 14 of the
UHOHYDQW27$DQGZKRKDGPDGHDWOHDVWRQSULRU
ERRNLQJZLWKLW LL WKHKRWHOVZRXOGDOVREHIUHHWR
RȞIHUUHGXFWLRQVRȞIWKHLUKHDGOLQHURRPUDWHV LLL 
WKH27$VFRXOGSXEOLFL]HLQIRUPDWLRQUHJDUGLQJ
the availability of their discounts, but again only
WRWKHLUPHPEHUVDQG LY WKHKRWHOVFRXOGQRW
LPSRVHDFFRXQWLQJUHTXLUHPHQWVRQWKH27$VLQ
relation to commission or margin level caps that
PD\UHVWULFWWKH27$VIURPEHLQJDEOHWRRȞIHU
GLVFRXQWV7KH2)7UHFRJQL]HGWKDWWKHVHSURSRVHG
commitments would not remove all restrictions
RQWKHDELOLW\RIWKHb27$VWRGLVFRXQWKHDGOLQH
URRPUDWHV+RZHYHULWFRQVLGHUHGWKDWWKHUHZDV
force in the parties’ arguments that there were
HȞȑFLHQFLHVLQHQDEOLQJbKRWHOVWRKDYHFRQWURORYHU
WKHKHDGOLQHUDWHIRUWKHLUbKRWHObURRPVDQGWKXVWR
restrict discounting.
14 The commitments refer to such membership as being part of
a “Closed Group”, defined as “group where membership is not
automatic and where: (i) consumers actively opt in to become a
member; (ii) any online or mobile interface used by Closed Group
Members is password protected; and (iii) Closed Group Members
have completed a Customer Profile.”
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$OWKRXJKWKH2)7GLGQRWPDNHDQDVVHVVPHQWRI
whether MFN provisions may give rise to a breach
RIWKH&KDSWHU,SURKLELWLRQDQGRU$UWLFOH
7)(8LQRUGHUWRHQVXUHWKHHȞIHFWLYHQHVVRIWKH
commitments, the parties committed to amend,
remove or not include any provisions in current
and future commercial arrangements that could
undermine discounting freedoms, which could
include amending MFN provisions, if necessary.15
7KH2)7 VGHFLVLRQDFFHSWLQJWKHFRPPLWPHQWV
ZDVTXDVKHGRQDSSHDOE\WKH&RPSHWLWLRQ$SSHDOV7ULEXQDO ǘ&$7Ǚ RQ6HSWHPEHUDV
DUHVXOWRIDFKDOOHQJHIURP6N\VFDQQHU DPHWDVHDUFKSULFHFRPSDULVRQZHEVLWH 7KH&$7KHOG
WKDWWKH2)7KDGIDLOHGWRWDNHLQWRDFFRXQWSURSerly, or at all, the representations that Skyscanner
made on the impact the commitments would have
on price transparency. This objection centred on
WKHUHVWULFWLRQRQGLVFORVXUHRIVSHFLȑFSULFHLQIRUmation outside the “closed groups” established as
part of the commitment arrangements.
7KH&$7DOVRIRXQGWKDWWKH2)7KDGIDLOHGWR
exercise its power to accept commitments rationally and to promote pro-competitive principles.
,QGHHGZKLOHDFNQRZOHGJLQJLWKDGQRWEHHQDVNHG
WRHYDOXDWHWKHHȞIHFWRIWKHFRPPLWPHQWVWKH
&$7KHOGWKDWZKLOVWLWLVǘtheoretically possible” it
“rather doubt[ed]” that the commitments would
EHQHȑWFRQVXPHUVDQGUHFRJQL]HGDQGKLJKOLJKWHG
the role that price comparison websites such as
Skyscanner play in promoting price transparency.16
The original commitments raised serious concerns
that at the very least merited more thorough
DQDO\VLVIURPWKH2)7ǓWKH\EDUUHG27$VIURP
DGYHUWLVLQJDQGRȞIHULQJGLVFRXQWVWRDQ\ERG\H[FHSWSUHH[LVWLQJFXVWRPHUVEXWEHLQJDEOHWRRȞIHU
VXFKGLVFRXQWVDQGSURPRWLRQVLVYLWDOIRU27$VWR
GHYHORSFXVWRPHUEDVHVLQWKHȑUVWSODFH7KDWWKH
commitments gave rise to this “chicken-and-egg”
scenario made them unlikely to aid competition –
indeed, they may well have decreased the existing
level of price transparency, and thereby hindered
competition in the space.
7KH&$7IRXQGWKDWE\FRQFOXGLQJWKDWWKHUHVWULFtion was a restriction by object in its initial statePHQWRIREMHFWLRQVWKH2)7KDGQRWXQGHUWDNHQ
any detailed market analysis and so was not in a
15 OFT, Hotel online booking: Decision to accept commitments to
remove certain discounting restrictions for Online Travel Agents,
January 31, 2014, section 6.39 and 6.40.
16 [2014] CAT 16, par
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SRVLWLRQWRXQGHUVWDQGIXOO\WKHHȞIHFWRIWKHSURposed commitments when it accepted them. The
investigation was subsequently reopened by the
&0$ZKLFKKDVQRW\HWUHDFKHGDȑQDOFRQFOXVLRQ
%RRNLQJFRPKDVDQQRXQFHGWKDWIURP-XO\
it will abandon its price, availability and booking
parity provisions with respect to other online travel
agencies in its terms with all accommodation partQHUVDFURVV(XURSHLQFOXGLQJLQWKH8.+RZHYHU
it will maintain its price and booking availability
provisions with respect to the hotels’ own websites.
This announcement has close similarities to the
remedy suggested by the UK Competition ComPLVVLRQLQ0RWRU,QVXUDQFH7KH&0$VWDWHVWKDWLW
LVFRQVLGHULQJWKLVVLJQLȑFDQWGHYHORSPHQWFORVHO\

6LQFH
VHYHUDO1&$VKDYH
launched inquiries
into MFNs in
the online sector
3.3.2. Germany
2Q)HEUXDU\LQLQWHULPSURFHHGLQJVWKH
'¾VVHOGRUI&RXUWRI$SSHDOSURKLELWHGWKH+RWHO
5HVHUYDWLRQ6HUYLFH ǘ+56Ǚ DQRQOLQHKRWHOERRNing platform, from enforcing an MFN contained in
its contracts with hotel partners.
Under the contested clause, hotels undertook not
WRRȞIHURWKHULQWHUQHWSURYLGHUVPRUHIDYRUDEOH
FRQGLWLRQVWKDQWKRVHRȞIHUHGWR+56ZLWKUHVSHFW
to price, availability and cancellation terms. The
Court reasoned that the MFN infringed Section 1
RIWKH*HVHW]JHJHQ:HWWEHZHUEVEHVFKU¦QNXQJHQ
ǘ*:%Ǚ DVLWUHVWULFWHGWKHKRWHOVǖIUHHGRPWRVHW
prices independently. The MFN was thus prejudicial to the largely price-driven competition among
hotel booking portals.
These Court proceedings are independent of the
%XQGHVNDUWHOODPWRU)HGHUDO&DUWHO2ȞȑFH ǘ)&2Ǚ 
DFWLRQDJDLQVW+56ǖ0)1LQLWLDWHGRQ)HEUXDU\
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7KH)&2LVVXHGDȑUVWVWDWHPHQWRIREMHFWLRQVDJDLQVW+56DUJXLQJWKDW+56ǖ0)1UHVWULFWed competition between online hotel booking
SURYLGHUVDQGSUHYHQWHGPDUNHWHQWU\,QDGGLWLRQ
WRWKH0)1LQ0DUFKHDFKKRWHODOVRDJUHHG
WRUHIUDLQIURPRȞIHULQJPRUHIDYRUDEOHFRQGLWLRQV
even when customers attempted to book directly
at the hotel's reception.
b
2Q-XO\WKH)&2LVVXHGDVHFRQGVWDWHPHQWRIREMHFWLRQVDJDLQVW+56ZKLFKFRQȑUPHG
LWVLQLWLDOȑQGLQJDVWRWKHDQWLFRPSHWLWLYHHȞIHFWRI
the MFN and expressed further concern regarding
WKHDGGLWLRQDOSURYLVLRQRI0DUFKDFFRUGLQJ
WRZKLFKKRWHOVDJUHHGQRWWRRȞIHUPRUHIDYRUDEOH
FRQGLWLRQVIRUGLUHFWERRNLQJV,QDGGLWLRQWKH)&2
noted that MFN clauses similar to that used by
+56ZHUHDSSOLHGE\RWKHURQOLQHSODWIRUPRSHUDWRUVLQGLȞIHUHQWVHFWRUVDQGFRQVHTXHQWO\WKDW
WKH+56SURFHHGLQJVZRXOGEHRILPSRUWDQFHIRUD
variety of other online platforms.
2Q'HFHPEHUWKH)&2SURKLELWHG+56ǖ
0)1DQGRUGHUHG+56WRUHPRYHWKHVHFODXVHV
from all contracts and general terms and condiWLRQVZLWKFRQWUDFWLQJKRWHOVE\0DUFK17
7KH)&2FRQVLGHUHGWKDW+56ǖ0)1VUHVWULFWHG
competition between online hotel booking platforms, prevented new market entry, and constituted an unfair hindrance to the small and mediXPVL]HGKRWHOVZKLFKZHUHGHSHQGHQWRQ+56
7KH)&2OHȻWRSHQWKHTXHVWLRQRIZKHWKHU0)1
clauses are a non-exemptible hardcore restricWLRQXQGHUWKH(8%ORFN([HPSWLRQ5HJXODWLRQ
DV+56KDGKHOGDPDUNHWVKDUHLQH[FHVVRIWKH
WKUHVKROGIRUWKHSDVWIRXU\HDUV187KH)&2
reasoned that the MFN clauses removed hotel
SRUWDOVǖLQFHQWLYHVWRRȞIHUORZHUFRPPLVVLRQVWR
the hotels, or to face competition by adopting new
VDOHVVWUDWHJLHV,WIXUWKHUUHDVRQHGWKDWLQDGGLWLRQ
to limiting new market entry, the MFN clauses also
VLJQLȑFDQWO\UHVWULFWHGWKHRSSRUWXQLWLHVRSHQWR
KRWHOVLQSDUWLFXODUKRWHOVFRXOGQRWXVHGLȞIHUent portals and/or other sales channels in order
WRPDNHRȞIHUVDWGLȞIHUHQWSULFHVDQGFRQGLWLRQV
17 Press release of the Bundeskartellamt of July 25, 2013, (HRS) (available at: http://www.bundeskartellamt.de/SharedDocs/Meldung/
EN/Pressemitteilungen/2013/25_07_2013_HRS.html).
18 Interestingly the FCO found the market share to be in excess of
30% on the basis that the hotel’s own websites sales were not in
competition with OTA sales. However when assessing the MFNs
the FCO found that these clauses as applied to the hotel’s own
website sales were also anti-competitive.

)LQDOO\WKH)&2UHDVRQHGWKDWWKH0)1FODXVHV
imposed by the two other major hotel portals in
*HUPDQ\%RRNLQJFRPDQG([SHGLDVWUHQJWKHQHG
the restriction of competition brought about by
+56ǖ0)1FODXVH7KH)&2DOVRLQLWLDWHGSURFHHGLQJVDJDLQVW%RRNLQJFRPDQG([SHGLDRYHUWKHLU
MFN clauses.
7KH)&2 VGHFLVLRQRI'HFHPEHUZDV
VXEVHTXHQWO\XSKHOGRQDSSHDOWRWKH'¾VVHOGRUI
&RXUWRI$SSHDOVZKLFKUHMHFWHG+56 VDSSHDO19
&RPPHQWLQJRQWKH'¾VVHOGRUI&RXUWRI$SSHDOVǖ
MXGJPHQWWKH3UHVLGHQWRIWKH)&2$QGUHDV
Mundt stated the following:
“[T]he Düsseldorf Higher Regional Court has decided
on a fundamental issue concerning restrictions of
FRPSHWLWLRQLQRQOLQHVDOHVbǕ%HVWSULFHǖFODXVHVDUHRQO\
EHQHȍFLDOWRWKHFRQVXPHUDWȍUVWJODQFHEHFDXVHXOtimately they restrict competition between the hotel
booking platforms. Booking portals which demand
ORZHUFRPPLVVLRQIURPWKHKRWHOVFDQQRWRȚIHUORZHU
hotel prices. The clauses also make the entry of new
SODWIRUPVWRWKHPDUNHWPRUHGLȚȍFXOW&RQVXPHUV
WKHUHIRUHEHQHȍWGLUHFWO\IURPWKHFRXUW VGHFLVLRQ
Competition between the portals for lower hotel
room prices or favorable cancellation conditions will
LQFUHDVHb,WZLOOEHHDVLHUIRUQHZKRWHOERRNLQJSRUWDOV
with innovative services to enter the market. We will
now quickly pursue our current proceedings against
WKHǕEHVWSULFHǖFODXVHVRI%RRNLQJDQG([SHGLD+56 V
competitors.”
3.3.3. Italy
2Q0D\WKH,WDOLDQ&RPSHWLWLRQ$XWKRULW\
ǘ,&$Ǚ RSHQHGDQLQYHVWLJDWLRQLQYROYLQJ27$V([SHGLD,QF([SHGLD,WDO\6UO%RRNLQJFRP%9DQG
%RRNLQJFRP ,WDOLD FRQFHUQLQJ0)1VLQFOXGHG
LQWKHLUFRQWUDFWVZLWKSDUWQHUKRWHOV$FFRUGLQJWR
WKH,&$WKH0)1VZHUHOLDEOHWRUHVWULFWFRPSHWLWLRQEHFDXVHWKH\ L UHVWULFWHGSULFHFRPSHWLWLRQ
EHWZHHQWKH27$VDQGWKHKRWHOVDQG LL KLQGHUHG
QHZPDUNHWHQWU\RI27$V
%RRNLQJFRPRȞIHUHGDSDFNDJHRIFRPPLWPHQWVLQ
RUGHUWRDGGUHVVWKH,&$ VFRQFHUQV7KHVHFRPPLWPHQWVGLȞIHUHQWLDWHGEHWZHHQGLUHFWDQGLQGLUHFW
sales channels.
19 OLG Düsseldorf, VI - Kart. 1/14 (V). Press release of the Bundeskartellamt of January 9, 2015 (available at: http://www.
bundeskartellamt.de/SharedDocs/Meldung/EN/Pressemitteilungen/2015/09_01_2015_hrs.html).
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With regard to direct sales channels, Booking.com
FRXOGVWLOOUHTXLUHLWVSDUWQHUKRWHOVWRRȞIHURQ
Booking.com's website the same prices and/or othHUVSHFLDOFRQGLWLRQVSXEOLFO\RȞIHUHGE\WKHKRWHOV
through their own direct sales channels, whether
RQOLQHRURȞȠOLQH%RRNLQJFRPZRXOGKRZHYHU
allow the hotels to apply discounts on the rates
RȞIHUHGRQWKHLUSODWIRUPVWRVSHFLȑFFDWHJRULHVRI
clients.
With regard to indirect sales channels, the partner
KRWHOVZRXOGQRORQJHUEHERXQGWRRȞIHURQ%RRNing.com's website prices equal to or lower than
WKRVHRȞIHUHGWRRWKHUSURYLGHUVZKHWKHURQOLQH
RURȞȠOLQH,QDGGLWLRQ%RRNLQJFRPZRXOGUHIUDLQ
IURPRȞIHULQJORZHUFRPPLVVLRQUDWHVDQGRURWKHU
types of incentives to hotels upon the condition
that they set their prices at the same level to or
ORZHUWKDQWKRVHRȞIHUHGRQRWKHUSODWIRUPV
2Q'HFHPEHUWKH,&$EHJDQLWVPDUNHW
WHVWWRDVVHVVWKHVHFRPPLWPHQWV2Q$SULO
WKH,&$UHQGHUHGWKHFRPPLWPHQWVRȞIHUHG
by Booking.com BV and Booking.com legally
binding, and closed the investigation with respect
WRWKHVHFRPSDQLHV$WWKDWWLPHWKHSURFHHGLQJV
ZLWKUHJDUGWR([SHGLDZHUHVWLOOSHQGLQJ
3.3.4. France
,QWKH)UHQFK&RPSHWLWLRQ$XWKRULW\ ǘ)&$Ǚ 
launched an investigation into online hotel booking platforms on foot of a complaint put forward
by hotel unions. The unions accused online hotel
booking platforms – in particular Booking.com – of
imposing MFNs.
7KH)&$SURYLVLRQDOO\GHWHUPLQHGWKDWWKHLPSOHmentation of these parity clauses may give rise
WRDQWLFRPSHWLWLYHHȞIHFWVȑQGLQJWKDWLWZRXOG
likely reduce competition between booking.com
DQGFRPSHWLQJSODWIRUPV7KH)&$QRWHGWKDW
whatever the level of the commission rate charged
by booking.com, hotels were obliged to grant it
room rates, the number of rooms available for
booking, and terms and conditions of sale, that
were as favorable as those to be found on competLQJSODWIRUPV)XUWKHUPRUHWKH)&$SURYLVLRQDOO\
determined that MFNs may lead to the foreclosure
of smaller platforms or those that had just enWHUHGWKHRQOLQHERRNLQJPDUNHW(YHQZKHQORZHU
FRPPLVVLRQUDWHVZHUHRȞIHUHGZKLFKZHUHPRUH
attractive to hotels, these platforms could not
32

GLȞIHUHQWLDWHLQSULFHVDQGRȞIHUFKHDSHUURRPUDWHV
to customers.
%RRNLQJFRPRȞIHUHGDSDFNDJHRIFRPPLWPHQWV
ZKLFKPLUURUHGWKRVHRȞIHUHGLQ,WDO\LQRUGHUWR
DGGUHVVWKH)&$ VFRQFHUQV$VVWDWHGE\WKH)&$
“Essentially booking.com is undertaking to remove the
pricing parity clause from its contracts which oblige
KRWHOVWRRȚIHUERRNLQJFRPFRQGLWLRQVWKDWDUHDW
OHDVWDVIDYRUDEOHDVWKRVHRȚIHUHGRQFRPSHWLQJSODWIRUPV%RRNLQJFRPKDVIXUWKHURȚIHUHGWRH[WHQGWKLV
FRPPLWPHQWWRDOOWKH(($FRXQWULHV7KDQNVWRWKLV
commitment, hotels will enable competition between
booking platforms and thus allow the cost of commission, and ultimately room rates, to fall. These comPLWPHQWVVKRXOGWKHUHIRUHEHQHȍWERWKKRWHOVDQG
consumers… While increasing competition between
reservations platforms, the proposed commitments
guarantee the viability of their economic model while
maintaining parity with respect to the hotel booking
FKDQQHOV$EDODQFHGVROXWLRQLVWKXVSURSRVHGSURYLGing an impetus to competition in the market in order
to bring down prices while preserving the existing
HȚȍFLHQF\JDLQVǙ
7KH)&$PDUNHWWHVWHGWKHVHFRPPLWPHQWVDQG
DȻWHUHYDOXDWLQJWKHUHVXOWVDFFHSWHGWKHFRPPLWPHQWVLQLWVGHFLVLRQRI$SULO This deciVLRQKDVEHHQDSSHDOHGEHIRUHWKH&RXUWRI$SSHDO
in Paris. The appeal is still pending.

3.4. The Amazon investigation
$PD]RQ V0)1VSULFHSDULW\SROLF\KDVXQGHUJRQH
VFUXWLQ\E\1&$VLQ*HUPDQ\DQGWKH8QLWHG.LQJdom, and recently, by the Commission.
2Q)HEUXDU\WKH)&2LQLWLDWHGSURFHHGLQJVDJDLQVW$PD]RQ*HUPDQ\FRQFHUQLQJDQ
0)1DSSOLHGWRUHWDLOHUVRȞIHULQJWKHLUSURGXFWV
YLD$PD]RQ VRQOLQHWUDGLQJSODWIRUP$PD]RQ
0DUNHWSODFHb8QGHUWKHFRQWHVWHGFODXVHUHWDLOHUV
XQGHUWRRNWRRȞIHUWKHLUSURGXFWVDWWKHPRVWIDYRXUDEOHSULFHYLD$PD]RQ0DUNHWSODFHFRPSDUHG
WRWKHLURȞIHUHLWKHURQRWKHURQOLQHSODWIRUPVRU
LQWKHLURZQRQOLQHVKRSV7KH)&2WRRNWKHYLHZ
20 See http://www.autoritedelaconcurrence.fr/user/standard.php?id_
rub=592&id_article=2463.
21 Décision nº 15-D-06 du 21 avril 2015 sur les pratiques mises en
oeuvre par les sociétés Booking.com B.V., Booking.com France SAS
et Booking.com Customer Service France SAS dans le secteur de la
réservation hôtelière en ligne (available at: http://www.autoritedelaconcurrence.fr/user/avisdec.php?numero=15D06).
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WKDWWKLVSUDFWLFHPD\YLRODWH6HFWLRQRIWKH*:%
by restricting competition between online trading
SODWIRUPVb,QSDUWLFXODUWKH)&2DUJXHGWKDWWKH
FRPELQDWLRQRIKLJK$PD]RQ0DUNHWSODFHIHHV
and the MFN may result in entry barriers for new
platforms and a high price level to the detriment of
consumers.
2Q$XJXVW$PD]RQQRWLȑHGWKH)&2
WKDWLWZRXOGQRORQJHUDSSO\LWV0)1WR$PD]RQ
Marketplace, and made the necessary changes to
its general terms and conditions for some retailHUVb7KH)&2DVVHVVHGZKHWKHU$PD]RQ VDFWLRQV
ZHUHVXȞȑFLHQWWRDOOHYLDWHWKH)&2 VFRQFHUQV
DQGPDGHFOHDUWKDWLWH[SHFWHG$PD]RQWRUHIUDLQ
IURPLPSRVLQJ0)1VIRUJRRG+DYLQJGHPDQGHG
PRGLȑFDWLRQVWR$PD]RQ VLQLWLDOQRWLȑFDWLRQRI
FKDQJHVLQSDUWLFXODUWKDW$PD]RQUHPRYHLWV
0)1IURPDOOFRQWUDFWVDFURVV(XURSHWKH)&2VXEVHTXHQWO\FORVHGLWVSURFHHGLQJVDJDLQVW$PD]RQ
RQ1RYHPEHUbb

$PD]RQ V0)1VSULFH
parity policy has
undergone scrutiny by
1&$VLQ*HUPDQ\DQG
the United Kingdom, and
recently, by the Commission
'XULQJWKHLQYHVWLJDWLRQWKH)&2FRRSHUDWHG
FORVHO\ZLWKWKH2)7ZKLFKFDUULHGRXWDSDUDOOHO
LQYHVWLJDWLRQLQWRWKH0)1VDSSOLHGWR$PD]RQ
0DUNHWSODFH7KH)&2DQGWKH2)7WHUPLQDWHG
WKHLUUHVSHFWLYHLQYHVWLJDWLRQVRQ1RYHPEHU
DQG$VDUHVXOWRIWKH)&2DQG2)7SURFHHGLQJV$PD]RQDEDQGRQHG0)1VWKURXJKRXW
WKH(8
$PD]RQ VSULFHSDULW\SROLF\KDVDOVRUHFHQWO\FRPH
XQGHUWKHVFUXWLQ\RIWKH(XURSHDQ&RPPLVVLRQ
,QGHHGDVPHQWLRQHGDERYHWKH&RPPLVVLRQKDV
recently opened a formal antitrust investigation
LQWRFHUWDLQEXVLQHVVSUDFWLFHVFDUULHGRXWE\$PD]RQLQWKHGLVWULEXWLRQRIHOHFWURQLFERRNV
22 Commission opens formal investigation into Amazon’s e-book distri-

,QSDUWLFXODUWKH&RPPLVVLRQLVLQYHVWLJDWLQJ
ZKHWKHUFHUWDLQFODXVHVLQFOXGHGLQ$PD]RQ V
FRQWUDFWVZLWKSXEOLVKHUVZKLFKWKURXJKGLȞIHUHQW
PHDQVHQVXUHWKDW$PD]RQLVRȞIHUHGWHUPVDW
OHDVWDVJRRGDVWKRVHRȞIHUHGWRLWVFRPSHWLWRUV
DUHFRPSDWLEOHZLWK(8FRPSHWLWLRQODZ The
Commission's investigation is focused on clauses
ZKLFKDOOHJHGO\VKLHOG$PD]RQIURPFRPSHWLtion from other e-book distributors, e.g., clauses
JUDQWLQJ$PD]RQWKHULJKWWREHLQIRUPHGRIPRUH
IDYRXUDEOHRUDOWHUQDWLYHWHUPVRȞIHUHGWRLWVFRPpetitors. The Commission is concerned that such
FODXVHVPD\PDNHLWPRUHGLȞȑFXOWIRURWKHUHERRN
GLVWULEXWRUVWRFRPSHWHZLWK$PD]RQE\GHYHOoping new and innovative products and services,
thereby limiting competition between e-book
distributors and reducing consumer choice.

3.5. The private motor insurance investigation
2Q6HSWHPEHUWKH&0$SXEOLVKHGD
report on its investigation into a number of areas of
WKHSULYDWHPRWRULQVXUDQFH ǘ30,Ǚ PDUNHW The
report considers, inter alia, the question whether
0)1VFRQWDLQHGLQDJUHHPHQWVEHWZHHQ30,SURviders and car insurance price comparison websites
ǘPCWsǙ PD\JLYHULVHWRDQWLFRPSHWLWLYHHȞIHFWV
7KH&0$GLVWLQJXLVKHGEHWZHHQWZRW\SHVRI0)1
FODXVHVZKLFKEHQHȑW3&:V L VRFDOOHGQDUURZ
0)1VSXUVXDQWWRZKLFKWKHSULFHRQWKH30,
provider's own website will never be lower than
WKHSULFHRQWKH3&:DQG LL VRFDOOHGZLGH0)1V
pursuant to which the price through any other
VDOHVFKDQQHO LQFOXGLQJRWKHU3&:V ZLOOQHYHUEH
lower than the price on a given PCW.
7KH&0$REVHUYHGWKDWVRFDOOHGQDUURZ0)1V
were unlikely to give rise to anti-competitive effects, given that they only limited the competitive
constraint exerted by the own-website channel on
PCWs, and such a constraint would in any event be
LQVLJQLȑFDQW)XUWKHUWKH&0$DQDO\VHGWKHSRVVLEOHSURFRPSHWLWLYHHȞIHFWVRIWKHVHFODXVHVDQG
concluded that narrow MFNs were a legitimate
bution arrangements, June 11, 2015 (available at: http://europa.eu/
rapid/press-release_IP-15-5166_en.htm).
23 Commission opens formal investigation into Amazon’s e-book distribution arrangements, June 11, 2015 (available at: http://europa.eu/
rapid/press-release_IP-15-5166_en.htm).
24 Commission opens formal investigation into Amazon’s e-book distribution arrangements, June 11, 2015 (available at: http://europa.eu/
rapid/press-release_IP-15-5166_en.htm).
25 See https://www.gov.uk/cma-cases/private-motor-insurance-market-investigation.
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tool used by PCWs to build consumer trust in their
VHUYLFHRȞIHULQJ7KHUHIRUHHYHQLIQDUURZ0)1V
FRXOGUDLVHVRPHDQWLFRPSHWLWLYHHȞIHFWVWKH\
PD\EHQHFHVVDU\IRU3&:VWRVXUYLYH,QDGGLWLRQ
WKH&0$FRQFOXGHGWKDWVXFKFODXVHVHQVXUHWKDW
PCWs maintain their credibility and continue to
SURYLGHWKLVWLPHVDYLQJVHUYLFH,QVRGRLQJWKH\
maintain the reduction in search costs brought
about by PCWs, which enhances inter-brand competition and increases customer price sensitivity.

MFNs may
FRQVWLWXWHDQHȞIHFWLYH
means of protecting
the interest of a buyer
,QFRQWUDVWWKH&0$FRQVLGHUHGWKDWZLGH0)1V
ZHUHOLNHO\WRKDYHDQDQWLFRPSHWLWLYHHȞIHFW
ERWKLQWKH3&:PDUNHWDQGLQWKH30,PDUNHW,Q
SDUWLFXODUWKH&0$IRXQGWKDWZLGH0)1VVRȻWHQ
price competition between PCWs in relation to
30,:KHUHDZLGH0)1LVLQSODFHD3&:GRHVQRW
IDFHWKHSRVVLELOLW\WKDWDUHWDLOFXVWRPHUZLOOȑQG
WKHVDPH30,SROLF\PRUHFKHDSO\RQDFRPSHWLQJ3&:,QDGGLWLRQWKHUHLVOLWWOHLQFHQWLYHIRUD
PCW facing a competitor with a wide MFN clause
WRVHHNEHWWHU30,SULFHVIRUWKHLUUHWDLOFRQVXPHUV
IURPWKHLQVXUHUV$Q\VXFKEHWWHUSULFHZLOODOVR
be passed on to the competitor. Therefore, there
is little reward for commission fee reductions and
less incentive to oppose raising fees. Finally, the
&0$VWDWHGWKDWWKHVRȻWHQLQJRISULFHFRPSHWLWLRQ
between PCWs is likely to lead to less entry, less
innovation and higher commission fees, resulting
LQKLJKHUSUHPLXPV)LQDOO\WKH&0$IRXQGWKDW
ZLGH0)1VSURYLGHQRSURFRPSHWLWLYHHȞIHFWVRYHU
DQGDERYHWKHHȞIHFWVRIQDUURZ0)1V
$FFRUGLQJO\WKH&0$FRQFOXGHGWKDWVRFDOOHG
wide MFNs prevent price competition between
PCWs, and therefore ultimately restrict entry to the
PCW market, reduce innovation by PCWs and inFUHDVHSULFHVIRU30,WRWKHSUHMXGLFHRIFRQVXPHUV

34

 7KHFRPSHWLWLYHHȞIHFWVRI0)1
provisions
3RWHQWLDOSURFRPSHWLWLYHHȞIHFWVRI0)1V
While MFNs have been subject to antitrust scrutiQ\GXHWRWKHLUSRWHQWLDODQWLFRPSHWLWLYHHȞIHFWV
WKHUHFDQEHHȞȑFLHQF\UHDVRQVDVVRFLDWHGZLWK
the use of these contractual provisions. The three
PDLQSRVVLEOHHȞȑFLHQF\HQKDQFLQJHȞIHFWVRI
0)1VGHSHQGLQJRQWKHIDFWXDOFRQWH[WDUH L WKH
UHGXFWLRQRIIUHHULGLQJSUREOHPV LL WKHPLWLJDWLRQRIǘKROGXSǙSUREOHPV LLL WKHUHGXFWLRQRI
WUDQVDFWLRQDQG UH QHJRWLDWLRQFRVWVDQG LY WKH
reduction of delays in transacting.
4.1.1. MFNs may reduce “free-riding” problems
$VZLWKRWKHUYHUWLFDOFRQVWUDLQWV0)1VERWKDW
the retail and the wholesale levels, may reduce
free-riding on either parties’ investments. This
HȞȑFLHQF\UDWLRQDOHKDVEHHQSDUWLFXODUO\FLWHGLQ
the context of retail or online platform MFNs. This
is because online platforms are generally two sided
markets. The platform must attract both the buyer
DQGWKHVHOOHUWRWKHSODWIRUP+RZHYHUEHFDXVH
WKHGLȞIHUHQWVLGHVRIWKHSODWIRUPPD\KDYHGLȞIHUent willingness to pay for the platform's service, the
RSWLPDOWDULȞIPD\QRWLQYROYHFKDUJLQJERWKVLGHV
the same amount for access to the platform. For
example, in online booking platforms the customHUGRHVQRWSD\IRUVHDUFKLQJWKHSODWIRUPWRȑQGD
hotel, whereas the hotel pays when the customer
books that hotel. The ability to separate this search
hotel search functionality and the booking functionality creates an arbitrage opportunity for the
hotel. The hotel would like to use the platform to
DOORZWKHFXVWRPHUWRȑQGLWVKRWHOEXWWKHQFRPplete the booking on its own website in order to
avoid paying the platform. Thus the hotel may be
tempted to ‘free-ride’ on the search and promotion
services that the platform provides for the hotel.
The same issues will also arise between ‘full-funcWLRQǖSODWIRUPVDQGǕORZFRVWǖSODWIRUPV$VHOOHU
may sign up to a full-function platform in order to
SURPRWHLWVSURGXFWDQGDOORZFXVWRPHUVȑQGRXW
26 For a discussion of the optimal tariff structure in two-sided markets
see Rochet, J. C. et J. Tirole. 2003, Platform Competition in Two-sided Markets. Journal of the European Economic Association 1 (4):
990–1029.
27 Matthew Bennett, Online Platforms: Retailers, Genuine Agents or
None of the Above? CPI Antitrust Chronicle, June 2012. See also
Paolo Buccirossi, Background Note, OECD Policy Roundtable on
Vertical Restraints for On-line Sales, 2013
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about its products, but then encourage users to go
to a ‘low-cost’ platform to actually buy the product.
The seller pays less commission on the low-cost
platform, and the buyer can have a lower price.
+RZHYHUWKHIXOOIXQFWLRQSODWIRUPZLOOQRWEHDEOH
to recover the investments it has made in its search
functionality and may either leave the market or be
forced to migrate to a lower-cost platform business
model.
Retail MFNs solve this problem by ensuring that
sellers cannot price their products or services on
other platforms or channels at a lower price than
on the ‘full-function’ platform. This ensures that
the seller cannot free-ride on the platform services
by pricing more cheaply elsewhere.
4.1.2. MFNs may mitigate “hold up” problems
Certain transactions require that buyers and/or
VHOOHUVFDUU\RXWFRVWO\UHODWLRQVKLSVSHFLȑFLQYHVWments, i.e., investments which are only of value in
the context of the anticipated relationship between a given buyer and seller.
This is the case, for instance, of a buyer who has to
PDNHVLJQLȑFDQWLQYHVWPHQWVLQRUGHUWRVHWXSDQ
ad hoc distribution system for the products/services
acquired from a given seller, and/or to train his
employees to handle the particular product/service
VROGE\WKDWVHOOHU5HODWLRQVKLSVSHFLȑFLQYHVWPHQWVPD\VLJQLȑFDQWO\EHQHȑWFRQVXPHUVE\IRU
instance, allowing new, better or cheaper products
to enter the market, and/or enabling consumers to
have access to information.
Similar to the free-riding issue discussed above,
there is a risk that, once the buyer has carried out
such investments, the seller will start selling the
product/service in question to a competitor of the
buyer at a lower price. This would place the buyer
at a competitive disadvantage, and as a consequence, the buyer may not be able to recoup his/
her investment.
Conscious of the existence of such a risk, a buyer
may not be willing to carry out a relationship-spe28 Jason J. Wu and John P. Bigelow, Competition and the Most Favoured
Nation Clause, CPI Antitrust Chronicle, July 2013 (2), p. 5.
29 Ingrid Vandenborre and Michael J. Frese, Most Favoured Nation
Clauses Revisited, European Competition Law Review, Issue 12,
2014, p. 589.
30 Jonathan B. Baker and Judith A. Chevalier, The Competitive Consequences of Most-Favored-Nation Provisions, Antitrust, Vol. 27, No. 2,
Spring 2013, p. 21.

FLȑFLQYHVWPHQWXQOHVVDQGXQWLOVKHKDVDJXDUantee that s/he will be able to recoup his sunk
costs.310)1VPD\FRQVWLWXWHDQHȞIHFWLYHPHDQVRI
protecting the interests of a buyer and of providing
it with the necessary incentives to commit to such
investments.,QGHHGLIWKHVHOOHUJUDQWVWKHEX\HU
DQ0)1WKHEX\HUZLOOUHVWDVVXUHGWKDWDȻWHU
carrying out the investments, the seller will not be
able to sell the same product/service to his competitors at a lower price thereby preventing him/
her from recouping his/her investment.
Similarly, it is possible that a seller may carry out
DUHODWLRQVKLSVSHFLȑFLQYHVWPHQWLQZKLFKFDVH
an MFN can be used to ensure that the seller will
receive the buyer's most favourable terms.33
4.1.3. MFNs may reduce transaction and
(re)negotiation costs
$Q0)1PD\HQDEOHDEX\HUWRREWDLQWKHPRVW
favourable terms from a seller without having to
FDUU\RXWH[WHQVLYHUHVHDUFKLQRUGHUWRȑQGWKH
best available price and without having to engage
in lengthy negotiations.34
$Q0)1PD\VLJQLȑFDQWO\UHGXFHUHQHJRWLDWLRQ
costs, as a buyer will not have to attempt to renegotiate his price downward in the face of a price reduction to one of his competitors, but instead, will
EHQHȑWIURPSULFHUHGXFWLRQVJUDQWHGWRFRPSHWitors automatically.35 Moreover, the inclusion of an
MFN may make it more attractive for the parties to
enter into a long-term contract, thereby eliminating the need for periodic renegotiations.36,QGHHG
if an MFN clause is put in place, when negotiating
the terms of a long-term contract, a buyer will not
EHFRQFHUQHGWKDWWKHVHOOHUPD\RȞIHUPRUHIDvourable terms to one of his/her competitors, thus
31 Ingrid Vandenborre and Michael J. Frese, Most Favoured Nation
Clauses Revisited, European Competition Law Review, Issue 12,
2014, p. 589.
32 Noëlle Lenoir, Marco Plankensteiner and Elise Créquer, Increased
Scrutiny of Most Favoured Nation Clauses in Vertical Agreements, Getting the Deal Through – Vertical Agreements 2014, Law Business
Research Ltd, p. 5.
33 Jason J. Wu and John P. Bigelow, Competition and the Most Favoured
Nation Clause, CPI Antitrust Chronicle, July 2013 (2), p. 6.
34 Jennifer D. Lee, Post U.S. v. Apple: How Should Most-Favoured Nation
Clauses be Treated Now?, Cardozo Arts & Entertainment, Volume 33,
Issue 1, p. 252.
35 Jennifer D. Lee, Post U.S. v. Apple: How Should Most-Favoured Nation
Clauses be Treated Now?, Cardozo Arts & Entertainment, Volume 33,
Issue 1, p. 252.
36 Ingrid Vandenborre and Michael J. Frese, Most Favoured Nation
Clauses Revisited, European Competition Law Review, Issue 12,
2014, p. 589.
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SODFLQJKLPDWDFRPSHWLWLYHGLVDGYDQWDJH,QDGGLWLRQDQ0)1PD\FRQVWLWXWHDQHȞIHFWLYHPHDQVRI
JXDUDQWHHLQJSULFLQJȠOH[LELOLW\i.e., of enabling the
parties to enter into a long-term contract without
KDYLQJWRHVWDEOLVKDȑ[HGSULFHDQGWKXVIDFLOLWDWing adaptation to changes in market conditions
over time.37
Finally, it has been highlighted that there are two
IDFWRUVWKDWPLWLJDWHVXFKHȞȑFLHQF\JDLQV,QGHHG
although MFNs may reduce negotiation costs they
may in turn lead to an increase in monitoring costs,
insofar as the buyer will tend to monitor whether
the seller is adhering to the MFN or not.38,QDGGLWLRQDQGDVGLVFXVVHGLQVHFWLRQDQ0)1PD\
reduce the incentive for both sellers and buyers
WRVHHNGLVFRXQWVLQSDUWLFXODUZKHQDVLJQLȑFDQW
QXPEHURIEX\HUVEHQHȑWIURP0)1V:KLOHD
seller will be more hesitant to grant discounts, as
any discount may be extended to other buyers benHȑWWLQJIURPWKH0)1DEX\HUZLOOKDYHOHVVRIDQ
incentive to require discounts as this will not grant
him/her a cost advantage over his/her competitors
ZKRDOVREHQHȑWIURP0)1V39
4.1.4. MFNs may reduce contractual
negotiations delays
$Q0)1PD\UHGXFHFRQWUDFWXDOQHJRWLDWLRQV
delays by discouraging buyers and/or sellers from
delaying and waiting for a better deal.
2QWKHRQHKDQGDQ0)1PD\HQDEOHDVHOOHUWRUHduce delays which may be sought by a buyer if such
buyer expects prices to fall over time. This may be
WKHFDVHLQSDUWLFXODUIRUWLPHVSHFLȑFSURGXFWV
services or perishable production capacity.41 For
instance, a buyer may delay the acquisition of a
concert ticket if s/he expects prices for such tickets
WRIDOOFORVHWRWKHFRQFHUWGDWH,QWKHVHFLUFXPstances, an MFN may be used to guarantee to early
ticket buyers that, in case prices fall over time, they

37 Jason J. Wu and John P. Bigelow, Competition and the Most Favoured
Nation Clause, CPI Antitrust Chronicle, July 2013 (2), p. 6.
38 Jonathan B. Baker and Judith A. Chevalier, The Competitive Consequences of Most-Favoured-Nation Provisions, Antitrust, Vol. 27, No. 2,
Spring 2013, p. 22.
39 Jennifer D. Lee, Post U.S. v. Apple: How Should Most-Favoured Nation
Clauses be Treated Now?, Cardozo Arts & Entertainment, Volume 33,
Issue 1, p. 252.
40 Jonathan B. Baker and Judith A. Chevalier, The Competitive Consequences of Most-Favoured-Nation Provisions, Antitrust, Vol. 27, No. 2,
Spring 2013, p. 21.
41 Jason J. Wu and John P. Bigelow, Competition and the Most Favoured
Nation Clause, CPI Antitrust Chronicle, July 2013 (2), p. 6.
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ZLOOUHFHLYHWKHGLȞIHUHQFHEHWZHHQZKDWWKH\SDLG
DQGWKHSULFHSDLGE\WKHODVWEX\HU V 
2QWKHRWKHUKDQGDQ0)1PD\DOVRHQDEOHD
buyer to reduce delays which may be sought by a
seller who expects prices to rise over time. This may
happen if a buyer's project requires agreement
with multiple sellers.43 For instance, a land developer who is attempting to acquire multiple plots
RIODQGIURPGLȞIHUHQWRZQHUVPD\EHFRQIURQWHG
ZLWKVLJQLȑFDQWGHOD\VDVWKHGLȞIHUHQWVHOOHUVPD\
KDYHDQLQFHQWLYHWRDWWHPSWWREHWKHODVWVHOOHU V 
LQRUGHUWRPD[LPL]HWKHLUFKDQFHVRIH[WUDFWLQJD
EHWWHUGHDOIURPWKHEX\HU,QWKHVHFLUFXPVWDQFHV
an MFN may be used to guarantee to early sellers
that, if or in instances when the buyer pays higher
prices for plots of land over time, they will receive
WKHGLȞIHUHQFHEHWZHHQZKDWWKH\UHFHLYHGDQG
ZKDWWKHODVWVHOOHU V UHFHLYHG44

3RWHQWLDODQWLFRPSHWLWLYHHȞIHFWVRI0)1V
While there is a material body of literature disFXVVLQJWKHSRWHQWLDOEHQHȑWVRI0)1VWKHPDLQ
focus in the legal and economic literature has been
on the threats to competition associated with the
introduction of MFNs in certain market settings.45
9DULRXVFRPPHQWDWRUVKDYHLGHQWLȑHG0)1V
as a means of facilitating collusion/dampening
competition or entrenching market power. We
outline below the main forms of competitive harm
associated with MFNs. We also set out what the
evidentiary burden appears to be when determinLQJZKHWKHURUQRW0)1VDUHOLNHO\WRLQIULQJH(8
FRPSHWLWLRQODZ $UWLFOHVDQG7)(8 
42 Jonathan B. Baker and Judith A. Chevalier, The Competitive Consequences of Most-Favoured-Nation Provisions, Antitrust, Vol. 27, No. 2,
Spring 2013, p. 21.
43 Jennifer D. Lee, Post U.S. v. Apple: How Should Most-Favoured Nation
Clauses be Treated Now?, Cardozo Arts & Entertainment, Volume 33,
Issue 1, p. 251.
44 Jonathan B. Baker and Judith A. Chevalier, The Competitive Consequences of Most-Favoured-Nation Provisions, Antitrust, Vol. 27, No. 2,
Spring 2013, p. 21.
45 Steven C. Salop and Fiona Scott Morton, Developing an Administrable MFN Enforcement Policy, Antitrust Vol. 27, No.2, Spring 2013;
Jonathan B. Baker and Judith A. Chevalier, The Competitive Consequences of Most-Favored-Nation Provisions, Antitrust Vol. 27, No. 2,
Spring 2013; Fiona Scott-Morton, “Contracts that Reference Rivals”,
Department of Justice, April 5, 2012; Justin Coombs, Most Favored
Customer Clause and competition law: An overview of EU and national
case law, e-Competition n°64758; Ingrid Vandenborre and Michael
J. Frese, “Most Favored Nation Clauses Revisited, European Competition Law Review, 2014; Nöelle Lenoir, Marco Plankensteiner and
Elise Créquer, Increased Scrutiny of Most Favored Nation Clauses in
Vertical Agreements, 2014; Laura Atlee & Yves Botteman, Resale Price
Maintenance and Most-Favored Nation Clauses: The Future Does Not
Look Bright, Competition Policy International, Inc. 2013.
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4.2.1. MFNs may facilitate collusion/dampen competition
MFNs may facilitate explicit collusion
The members of a cartel are likely to gain from any
contractual mechanism that can credibly ensure
RQHDQRWKHUWKDWWKH\ZLOOQRWFXWSULFHV*UDQWLQJ
ZLGHVSUHDG0)1VFDQVHUYHWKDWSXUSRVH,QGHHG
if the members of the cartel include MFNs in their
contracts with buyers, a cheat would be forced to
RȞIHUWKHORZHUSULFHWRDOORILWVFXVWRPHUVLIWKHUHduced price were known to the cheat's customers.46
Such selective price cuts may become very expensive and therefore less likely to occur.47 Further,
MFNs can also help cartelists by making deviation
from the cartel easier to detect.48
MFNs may facilitate tacit collusion/dampen
competition
MFNs can dampen competition or make it easier
IRUȑUPVWRWDFLWO\FRRUGLQDWHZLWKRQHDQRWKHU,I
DȑUPNQRZVWKDWRQHVRPHRUDOORILWVULYDOVKDYH
entered into MFN agreements, they are less likely
to reduce their prices as this will be automatically
matched by its rivals. These dampening concerns
have been particularly clear in platform or retail
MFNs as in these cases the constraint takes place
RQWKHUHWDLOSULFH,IDSODWIRUPLPSRVHVDQ0)1
on sellers that stipulates that sellers cannot price
more cheaply on other platforms, this may not only
reduce rival platform's incentives to reduce their
commissions, but may also increase the incentive
of the MFN instigating platform to increase its
FRPPLVVLRQ,QWKHSUHVHQFHRIDSODWIRUP0)1LQcreasing the platforms commission to sellers forces
the sellers either to absorb the higher commission
WKHUHE\QRWLQFUHDVLQJWKHLUSULFH RULQFUHDVH
their prices not only on the platform but also rival
platforms to remain compliant with the platform
0)1FODXVH$FFRUGLQJO\0)1VPD\VHUYHWR
“dampen competition” in the absence of an explicit
agreement between competitors.49

46 Panel Summaries from DOJ and FTC Workshop on MFN Clauses
and Antitrust Enforcement and Policy.
47 Ingrid Vandenborre and Michael J. Frese, Most Favored Nation Clauses Revisited, European Competition Law Review, 2014.
48 Jonathan B. Baker and Judith A. Chevalier, The Competitive Consequences of Most-Favored-Nation Provisions, Antitrust Vol. 27, No. 2,
Spring 2013.
49 Jonathan B. Baker and Judith A. Chevalier, The Competitive Consequences of Most-Favored-Nation Provisions, Antitrust Vol. 27, No. 2,
Spring 2013.

$OWKRXJK0)1FODXVHVFDQUHGXFHDSODWIRUP VLQFHQWLYHVWRRȞIHUORZFRPPLVVLRQVWKHPDJQLWXGH
RIWKLVHȞIHFWGHSHQGVFUXFLDOO\RQWKHLPSRUWDQFH
of the platform. Whilst sellers may be constrained
in their ability to price by the MFN, they still have
the ability to withdraw from the platform in order
to avoid the MFN. Thus, the ability of the platform
to impose an MFN which goes against the seller's
LQWHUHVWV LHLQFUHDVHVLWVFRPPLVVLRQ GHSHQGV
upon the importance of the platform. The more
competition/substitution there is between platforms, the easier it will be for the seller to simply
withdraw from any platform that does not provide
VXȞȑFLHQWYDOXHWRWKHVHOOHU

MFNs can dampen
competition or make it
HDVLHUIRUȑUPVWR
tacitly co-ordinate
with one another
Second, it should also be noted that the presence
of MFN clauses actually increase sellers’ incentive
WRUHVLVWFRPPLVVLRQ E\GHOLVWLQJ LQFUHDVHVLI
the sellers are relatively close substitutes. This is
because by leaving the platform imposing an MFN,
the seller now has an advantage versus its rival sellers, as it now able to reduce it price relative to rival
sellers and capture greater sales. This additional
incentive to the seller from withdrawing/de-listing
is only available when the platform in question
imposes an MFN.
Retail/platform MFNs may also raise concerns in
the context of facilitating the sustainability of tacit
FRRUGLQDWLRQ$ȑUPPD\DJUHHWRDQ0)1WRVHQG
out a signal to other players to raise their prices.
,IDQ0)1LVHȞIHFWLYHHQRXJKWRGLVFRXUDJHSULFH
cutting, it could obviate the need for a risky explicit
agreement.+RZHYHULWVKRXOGEHQRWHGWKDWWKH
use of MFN clauses as a coordination ‘signal’ is not
FRVWOHVV$VGLVFXVVHGDERYHVHOOHUVZLOOKDYHD
50 Jason J. Wu & John P. Bigelow, Competition and the Most Favored
Nation Clause, CPI Antitrust Chronicle, July 2013 (2).
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greater incentive to withdraw/de-list from the platIRUPȑUPLPSRVLQJWKH0)1WKHUHE\UHGXFLQJ
WKHSODWIRUPȑUP VVDOHV7KLVDELOLW\WRZLWKGUDZ
GHOLVW DQGKHQFHWKHFRVWRIWKHVLJQDO ZLOOEH
greater the more fragmented the market in which
the platform operates. Therefore it is not always
clear that using the MFN as a signaling device is an
optimal strategy.

guarantees] are widespread in a given market is highly
VLJQLȍFDQWǠ7KHHȚIHFWRIDOOȍUPVDGRSWLQJDQ/3*LQ
DPDUNHWLVIRXQGWREHDQLQFUHDVHLQSULFHVRIDERXW
percent.” They went on to conclude that “If price coordination is enhanced by a widespread adoption of LPGs,
then WKHVKDUHRIȍUPVWKDWKDYHDSULFHPDWFKLQJRU
SULFHEHDWLQJJXDUDQWHHLQWKHPDUNHWPD\SOD\DQ
LPSRUWDQWUROHLQWKHSULFHIRUPDWLRQ”

,QVXPPDU\WDNLQJDFFRXQWRIWKHSRWHQWLDOIRU
sellers to withdraw/de-list, narrows the concern
that MFNs may dampen competition to relatively
highly concentrated markets, i.e. to markets where
sellers or retailers have little choice but to accept
WKH0)1FODXVH,QPDUNHWVZKHUHVHOOHUVKDYH
many alternatives the platform is unlikely to be
able to use MFNs to sustain higher prices/commissions to sellers.

$FFRUGLQJO\0)1VPD\UHVXOWLQWKHDSSOLFDWLRQRI
uniform prices to all customers, unless the seller
retains the possibility to increase prices for certain
customers by not agreeing to MFNs with them.
7KLVHȞIHFWPD\EHVWUHQJWKHQHGZKHUHWKHXVHRI
0)1VLVJHQHUDOL]HG53

5HODWHGWRWKLVFRQFHUQLVKRZ0)1VPD\DȞIHFWD
VXSSOLHU VDELOLW\WRGLVFULPLQDWHEHWZHHQGLȞIHUHQW
GLVWULEXWRUV6HWWLQJGLȞIHUHQWSULFHVIRUGLȞIHUHQW
sales channels may be a legitimate way of reacting
WRGLȞIHUHQWGLVWULEXWLRQFRVWVRUOHYHOVRIFRPSHWLWLYHSUHVVXUH$VHOOHU VSURPLVHWRH[WHQGSULFH
discounts to other buyers with an MFN however
UHGXFHVWKHVHOOHU VLQFHQWLYHWRRȞIHUSULFHGLVFRXQWV,QGHHGDVLQGLFDWHGLQD86'HSDUWPHQWRI
-XVWLFHUHSRUWDȑUPWKDWLVUHTXLUHGǘto reduce prices
to some only at the cost of reducing prices to all may well
end up by reducing them to none”.51

MFNs may result
in the application
of uniform prices
to all customers

$UHVWULFWLRQRQWKHIUHHGRPRIDFWLRQRIDVHOOHU
WRSULFHGLȞIHUHQWLDWHPD\LQGHHGGLVFRXUDJHWKH
seller in question from lowering prices to buyers,
and lead to price increases. The empirical work
on MFNs appears to show that MFNs may lead
to higher prices, particularly when the buyer
subject to the MFN has a higher market share.
$UEDWVND\D+YLLGDQG6KDȞIHUFRQGXFWHGDFDVH
study on price match and low price guarantees for
tires, and found that the more widespread MFNs
were in this industry, the higher prices were – “the
positive impact of the extent to which LPGs [low-price
51 Noëlle Lenoir, Marco Plankensteiner and Elise Créquer, Increased
Scrutiny of Most Favored Nation Clauses in Vertical Agreements, Law
Business Research Ltd 2014.
52 Maria Arbatskaya, Morten Hviid & Greg Shaffer, On the Incidence
and Variety of Low-Price Guarantees: A Case Study, 47 Journal of Law
& Economics 307 (2004); Maria Arbatskaya, Morten Hviid & Greg
Shaffer, Promises to Match or Beat the Competition: Evidence from
Retail Tire Prices, 8 Advances Applies Microeconomics 123 (1999);
Fiona Scott-Morton, The Strategic Response by Pharmaceutical Firms
to the Medicaid Most-Favored-Customer Rules, 28 RAND Journal of
Economics 269 (1997).
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,QWKH(XURSHDQVHWWLQJWKHVHW\SHVRI0)1VFRXOG
be assimilated to a “concerted practice” under
$UWLFOH7)(8LILWFDQEHVKRZWKDWWKHLULQWURduction substitute practical cooperation between
them for the risks of competition.54$VQRWHG
above, this is, at least in part, what the Commission
alleged in the E-books FDVH,QGHHGWKH&RPPLVsion appeared to take the preliminary view that
MFNs acted as a commitment device to move all
GLVWULEXWRUVLQFOXGLQJ$PD]RQWRDQDJHQF\PRGel, a move which in the view of the Commission
would result in higher prices.55,QRWKHUZRUGVWKH
53 For a more detailed discussion of the welfare effects of MFN clauses from the perspective of price discrimination, see LEAR Report,
Can “Fair” Prices Be Unfair? A Review of Price Relationship Agreements
(September 2012).
54 Case 48/69 ICI v Commission EU:C:1972:70, paragraph 64.
55 Summary decision – “The retail price MFN clause provided that
each of the publishers would have to match on Apple's iBookstore
store any lower prices available for the same e-book titles from
other online retailers. Combined with the other key pricing terms,
the MFN clause would have resulted in lower revenues for publishers if other retailers continued to offer e-books at the prices then
prevalent on the market. The Commission took the preliminary
view that the financial implications for publishers of the retail price
MFN clause were such that this clause acted as a joint ‘commit-

COMPETITION LAW & POLICY DEBATE | VOLUME 1 | ISSUE 3 | AUGUST 2015

SYMPOSIUM : PARITY CLAUSES

The law and economics of most-favoured nation clauses

Commission appeared to consider that the MFNs
EHWZHHQWKHSXEOLVKHUVDQG$SSOHFRQVWLWXWHGWKH
facilitating device of the alleged concerted practice.

overall concerted practice of which they allegedly
IRUPHGSDUW$FFRUGLQJO\LWFDQQRWEHVDLGWKDWLW
viewed MFNs as falling in themselves within the
object box.

Evidentiary burden to demonstrate the collusive
impact of MFNs

,QWKLVUHJDUGDFFRXQWVKRXOGEHWDNHQRIWKHPRUH
exacting rules set out in Groupement des Carte BancairesIRUREMHFWUHVWULFWLRQV,QGHHGWKH(&- VUXOLQJ
in that case calls for the Commission to engage
in a robust analysis of what constitutes an object
LQIULQJHPHQW$VKHOGE\WKH(&-Ǔǘ[I]n order to determine whether an agreement between undertakings
or a decision by an association of undertakings reveals a
VXȚȍFLHQWGHJUHHRIKDUPWRFRPSHWLWLRQWKDWLWPD\EH
FRQVLGHUHGDUHVWULFWLRQRIFRPSHWLWLRQǕE\REMHFWǖZLWKLQ
WKHPHDQLQJRI$UWLFOH>7)(8@, regard must be had
to the content of its provisions, its objectives and the economic and legal context of which it forms a part. When
determining that context, it is also necessary to take into
FRQVLGHUDWLRQWKHQDWXUHRIWKHJRRGVRUVHUYLFHVDȚIHFWed, as well as the real conditions of the functioning and
structure of the market or markets in question”.58

(XURSHDQFRPSHWLWLRQDXWKRULWLHVLQFOXGLQJWKH
Commission itself, have only recently started to
examine the anticompetitive potential of MFNs.
MFNs do not feature as a discrete category in the
&RPPLVVLRQ VKRUL]RQWDOJXLGHOLQHVDQGRQO\
appear in the vertical guidelines as a means to reinIRUFHWKHHȞIHFWLYHQHVVRIUHVDOHSULFHPDLQWHQDQFH
530 SROLFLHVE\UHGXFLQJWKHEX\HU VLQFHQWLYH
to lower the resale price.56 The Commission has
therefore provided little guidance as to under what
conditions and what type of evidence would justify
WKHDSSOLFDWLRQRI$UWLFOH7)(8WR0)1V
,QSDUWLFXODUWKHUHLVOLWWOHJXLGDQFHDVWRZKHWKHU
and under which circumstances MFNs could be
held to amount to an infringement of competition
E\REMHFW,QE-Books, the Commission took the preliminary view that the MFNs agreed between maMRUSXEOLVKHUVDQG$SSOHFRQVWLWXWHGDUHVWULFWLRQ
of competition by object. The Commission relied
on the T-Mobile case, noting that when assessing
whether a practice is anticompetitive, “regard must
be paid in particular to the objectives which it is intended to attain and to its economic and legal context”.57
The Commission concluded that the introduction
of MFNs formed part of a concerted practice that
had the objective of restricting competition. The
Commission provided only a brief explanation for
LWVȑQGLQJRIDQǘREMHFWǙUHVWULFWLRQLQWKLVFDVH
+RZHYHULWVȑQGLQJVZHUHRQO\SUHOLPLQDU\JLYHQ
that the Commission's investigations were closed
following commitments submitted by the publishHUVDQG$SSOH,QDQ\HYHQWWKH&RPPLVVLRQGLG
not appear to identify the MFNs themselves as having the object of restricting competition, only the
ment device’. Each of the five publishers was in a position to force
Amazon to accept changing to the agency model or otherwise
face the risk of being denied access to the e-books of each of the
five publishers, assuming that all five publishers had the same
incentive during the same time period, and that Amazon could not
have sustained simultaneously being denied access even to only a
part of the e-books catalogue of each of the five publishers”.
56 Guidelines on Vertical Restraints, para. 48
57 Joined Cases 96/82 to 102/82, 104/82, 105/82, 108/82 and 110/82
IAZ International Belgium and Others v Commission EU:C:1983:310,
paragraph 25; Case C-8/08 T-Mobile Netherlands and Others
EU:C:2009:343, paragraph 27.

This assessment would require, a detailed analysis
of all the relevant factors including MFNs potential
HȞȑFLHQF\HQKDQFLQJHȞIHFWVDQGWKHOHYHORIFRPSHWLWLYHKDUP,QGHHGDVVHWRXWDERYH0)1VPD\
be pro-competitive in a number of circumstances,
and these circumstances would have to be properly
weighed in any assessment of the conditions for
the applicability of the restriction by object characWHUL]DWLRQ
That does not mean that the Commission should
shy away from examining the potential anti-comSHWLWLYHHȞIHFWVRI0)1V7KH&RPPLVVLRQFRXOG
IRULQVWDQFHDQDO\]HWKHSULFHWUHQGVRIȑUPVZKR
LQVWLJDWHWKH0)1EHIRUHDQGDȻWHUWKHDGRSWLRQ
of MFNs to check whether prices increased appreFLDEO\DQGV\VWHPDWLFDOO\DȻWHUWKHLQWURGXFWLRQ
of MFNs as this may provide an indication as to
ZKHWKHU0)1VVRȻWHQHGFRPSHWLWLRQRUIDFLOLWDWHG
a collusive equilibrium.59
MFNs may also be shown to restrict competition by
HLWKHUREMHFWRUHȞIHFWWRJHWKHUZLWKRWKHUFRQWUDFWXDOSURYLVLRQVDQGRUPDUNHWEHKDYLRU,QE-Books,
58 Case C-67/13 P CB v Commission [2014] not yet published, para. 53.
59 Analysing the price of rival firms/platforms may not be informative
as by definition the MFN will ensure that lower cost rivals prices
increase (thereby solving the free-riding issue). Hence an increase
in rival prices could equally be evidence that there is a potential
free-riding issue.
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the Commission found that MFNs breached
competition by object in combination with other
factual and contractual elements.
$FFRUGLQJO\0)1VPD\RUPD\QRWEHFRQVLGHUHG
as being anti-competitive by their object, but may
LQDQ\HYHQWUHVWULFWFRPSHWLWLRQE\HȞIHFW
0)1VPD\DOVROHDGWRIRUHFORVXUHHȞIHFWVDQGWKXV
EUHDFK$UWLFOH:HH[DPLQHWKHFRQGLWLRQVIRU
WKHDSSOLFDWLRQRI$UWLFOH7)(8WRWKHSRVVLEOH
IRUHFORVXUHHȞIHFWVRI0)1VLQWKHQH[WVHFWLRQ
WRJHWKHUZLWKWKHSRVVLEOHDSSOLFDWLRQRI$UWLFOH
7)(8WR0)1V

Broad bases MFNs
can entrench the market
power of dominant
entities to the point of
making such power
unassailable
4.2.2. MFNs and abuse of dominance/monopolization
$VHFRQGPDMRUDUHDRIFRQFHUQZLWKUHVSHFWWR
0)1VLVWKHLUXVHE\GRPLQDQWȑUPVRUE\ȑUPV
HQMR\LQJDVLJQLȑFDQWDPRXQWRIPDUNHWSRZHU61
,QGHHGZKHQDGRSWHGE\ȑUPVKDYLQJDVLJQLȑcant amount of market power, trading partners
may not have the ability to refuse MFNs. This may
DOORZ0)1VWRHQWUHQFKWKHȑUP VPDUNHWSRZHU
60 Noëlle Lenoir, Marco Plankensteiner and Elise Créquer, Increased
Scrutiny of Most Favored Nation Clauses in Vertical Agreements, Law
Business Research Ltd 2014.
61 Steven C. Salop and Fiona Scott Morton, Developing an Administrable MFN Enforcement Policy, Antitrust Vol. 27, No.2, Spring 2013;
Jonathan B. Baker and Judith A. Chevalier, The Competitive Consequences of Most-Favored-Nation Provisions, Antitrust Vol. 27, No. 2,
Spring 2013; Fiona Scott-Morton, Contracts that Reference Rivals,
Department of Justice, April 5, 2012; Justin Coombs, Most Favored
Customer Clause and competition law: An overview of EU and national
case law, e-Competition n°64758; Ingrid Vandenborre and Michael
J. Frese, Most Favored Nation Clauses Revisited, European Competition Law Review, 2014; Nöelle Lenoir, Marco Plankensteiner and
Elise Créquer, Increased Scrutiny of Most Favored Nation Clauses in
Vertical Agreements, 2014; Laura Atlee & Yves Botteman, Resale Price
Maintenance and Most-Favored Nation Clauses: The Future Does Not
Look Bright, Competition Policy International, Inc. 2013.

40

E\HLWKHUVRȻWHQLQJFRPSHWLWLRQRUSUHYHQWLQJWKH
emergence or expansion of rivals.,QSULQFLSOHDOO
RIWKHHȞȑFLHQFLHVRI0)1VGLVFXVVHGSUHYLRXVO\
could still arise in this case, however the potential
for harm is greater and therefore may be more
OLNHO\WRRȞIVHWWKHHȞȑFLHQF\JDLQVDVVRFLDWHGZLWK
these clauses.
MFNs may create barriers to entry
The most immediate possible anticompetitive
HȞIHFWRI0)1VZKHQLPSRVHGE\DȑUPKDYLQJD
VLJQLȑFDQWDPRXQWRIPDUNHWSRZHULVWKHSRWHQWLDOWRIRUHFORVXUHRIFRPSHWLWRUV,QGHHGLIWKH
only way for new entrants and/or non-dominant
XQGHUWDNLQJVWRFRPSHWHZLWKVXFKDȑUPLVWR
RȞIHUDORZHUSULFHWKDQWKHLQFXPEHQWSULFH0)1V
PD\IRUHFORVHVXFKFRPSHWLWLRQ+RZHYHUWRWKH
extent that there are other means to compete and
the MFN does not cover those means, – for example innovation, business model, product range,
etc., then entrants may still be free to compete on
that basis.63
2IFRXUVHWKHPRUHUHVWULFWLYHWKH0)1LVLQFRYHULQJDOOFRPSHWLWLYHSDUDPHWHUV LHLQFOXGLQJ
LQQRYDWLRQDQGSURGXFWUDQJH WKHPRUHGLȞȑFXOW
LWZLOOEHIRUDQ\QHZHQWUDQWWRGLȞIHUHQWLDWHLWVHOI
from the incumbent in order to enter and win market share. Under certain circumstances, it is only
WKURXJKWKHVHGLȞIHUHQWLDWLRQVWUDWHJLHVWKDWQHZ
HQWUDQWVDQGRUVPDOOHUFRPSHWLWRUVPD\HȞIHFWLYHO\FRPSHWHZLWKDȑUPKDYLQJDVLJQLȑFDQWDPRXQW
RIPDUNHWSRZHU,ILQWKHVHPDUNHWVHWWLQJVWKH
incumbent imposes MFNs on its suppliers or disWULEXWRUVWKLVPD\HȞIHFWLYHO\QHXWUDOL]HDQ\HQWU\
expansion and hence durably entrench the incumbent´s position.64$VQRWHGE\%DNHUDQG&KHYDOLHU
ǘ$Q0)1FDQKDUPFRPSHWLWLRQWKURXJKH[FOXVLRQ
by making it impossible for a dominant incumbent
ȍUP VULYDOVLQFOXGLQJHQWUDQWVWREDUJDLQZLWKLQSXW
suppliers or distributors for a low price. When the
suppliers or distributors have an MFN with a large
incumbent, they would lose too much if they made
that kind of deal with a small rival or entrant. In this
62 Jonathan B. Baker and Judith A. Chevalier, The Competitive Consequences of Most-Favored-Nation Provisions, Antitrust Vol. 27, No. 2,
Spring 2013.
63 Fiona Scott-Morton, Contracts that Reference Rivals, Department of
Justice, April 5, 2012.
64 See Andre Boik and Kenneth S. Corts, “The Effects of Platform MFNs
on Competition and Entry”, working paper, University of Toronto,
18 June 2014.
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way, the MFN discourages the rivals from lowering
their own costs, and so prevents them from competing
aggressively.”
To achieve this result MFNs need not be based only
on price, they need also relate to other variables
RIFRPSOHWLRQLQFOXGLQJSURGXFWGLȞIHUHQWLDWLRQ
innovation, business model,66 etc. as this may allow
WKHLQFXPEHQWQHXWUDOL]HDQ\FRPSHWLWLYHWKUHDW
be it based on price and/or quality.
$FFRUGLQJO\EURDGEDVHG0)1VFDQHQWUHQFKWKH
market power of dominant entities to the point of
making such power unassailable. This in turn could
OHDGWRKLJKHUSULFHV DVKDVEHHQERUQHRXWE\WKH
HPSLULFDOZRUNRQ0)1V DQGOHVVLQQRYDWLRQ 67
,QGHHGDVQRWHGE\6FRWW0RUWRQ)RUPHU'HSXW\
$VVLVWDQW$WWRUQH\*HQHUDORIWKH$QWLWUXVW'LYLsion of the U.S. Department of Justice:
“Typically, the literature models the incumbent(s) as
having some advantage the entrant (initially) lacks.
For example, the incumbent has a known brand, a
reputation for quality, or switching costs. In such a
circumstance, the entrant needs to provide consumers
a reason to purchase its product, or a tool to overcome
WKHLQFXPEHQW VDGYDQWDJH7\SLFDOPRGHOVXVHSULFH
as that tool; the entrant provides a discount relative
to the incumbent and induces consumers to try its
65 See Jonathan B. Baker and Judith A. Chevalier, The Competitive
Consequences of Most-Favored-Nation Provisions, Antitrust Vol. 27,
No. 2, Spring 2013 (emphasis added).
66 This clause could make it unworkable for a supplier to experiment
with new business models. A company may indeed prefer to trial
a new product or business model with a smaller partner, to ensure
that the damage is small if something goes wrong. If a supplier
is forced to offer experimental terms to their main distributor, it
would likely be too risky to experiment at all.
67 The empirical work on MFNs appears to demonstrate that MFNs
may lead to higher prices, particularly when the buyer protected
by the MFN has a higher market share. See Maria Arbatskaya,
Morten Hviid & Greg Shaffer, On the Incidence and Variety of LowPrice Guarantees: A Case Study, 47 Journal of Law & Economics 307
(2004); Maria Arbatskaya, Morten Hviid & Greg Shaffer, Promises
to Match or Beat the Competition: Evidence from Retail Tire Prices, 8
Advances Applies Microeconomics 123 (1999); Fiona Scott-Morton, The Strategic Response by Pharmaceutical Firms to the Medicaid
Most-Favored-Customer Rules, 28 RAND Journal of Economics 269
(1997). Arbatskaya, Hviid and Shaffer conducted a case study on
price match and low price guarantees for tires, and found that the
more widespread MFNs were in this industry, the higher prices
were – “the positive impact of the extent to which LPGs [low-price
guarantees] are widespread in a given market is highly significant…
The effect of all firms adopting an LPG in a market is found to be an
increase in prices of about 10 percent.” They went on to conclude
that “If price coordination is enhanced by a widespread adoption of
LPGs, then the share of firms that have a price-matching or price-beating guarantee in the market may play an important role in the price
formation.”

product. However, when the MFN is in place, the
incumbent is contractually entitled to the low price
of the entrant. Thus the entrant can never create
an advantage vis-à-vis the incumbent, and entry
is blocked. The DOJ consent decree in Delta Dental
 LVDQLFHH[DPSOHRIWKHLQWXLWLRQEHKLQGWKLV
type of model.”
$FFRUGLQJO\0)1VPD\IXUWKHUHQWUHQFKWKHLQcumbent's market position and lead to the marginDOL]DWLRQRIFRPSHWLWRUVWRWKHGHWULPHQWRIFRQVXPHUV,WLVWKLVSRWHQWLDOHȞIHFWWKDWDSSHDUVWREH
at the core of the Commission's latest investigation
LQWR$PD]RQvVEXVLQHVVSUDFWLFHV7KH&RPPLVVLRQ
stated that it will focus its investigation on certain
SDULW\FODXVHVLQFOXGHGLQ$PD]RQ VFRQWUDFWVZLWK
publishers.
ǘ7KHVHFODXVHVUHTXLUHSXEOLVKHUVWRLQIRUP$PD]RQ
DERXWPRUHIDYRXUDEOHRUDOWHUQDWLYHWHUPVRȚIHUHGWR
$PD]RQ VFRPSHWLWRUVDQGRURȚIHU$PD]RQVLPLlar terms and conditions than to its competitors, or
WKURXJKRWKHUPHDQVHQVXUHWKDW$PD]RQLVRȚIHUHG
terms at least as good as those for its competitors.
The Commission has concerns that such clauses may
PDNHLWPRUHGLȚȍFXOWIRURWKHUHERRNGLVWULEXWRUV
WRFRPSHWHZLWK$PD]RQE\GHYHORSLQJQHZDQGLQQRvative products and services. The Commission will investigate whether such clauses may limit competition
EHWZHHQGLȚIHUHQWHERRNGLVWULEXWRUVDQGPD\UHGXFH
FKRLFHIRUFRQVXPHUV,IFRQȍUPHGVXFKEHKDYLRXU
could violate EU antitrust rules that prohibit abuses of
a dominant market position and restrictive business
practices. The opening of proceedings does not prejudge in any way the outcome of the investigation.”

68 Fiona Scott-Morton, Contracts that Reference Rivals, Department of
Justice, April 5, 2012 (emphasis added).
69 See EC Press Release, Commission opens formal investigation into
Amazon's e-book distribution arrangements, June 11, 2015, available at http://europa.eu/rapid/press-release_IP-15-5166_en.htm.
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5. Conclusions
:KHWKHU0)1VDUHGDPDJLQJRUEHQHȑFLDOWRFRQsumers depends, inter aliaRQWKHVSHFLȑFFRPSHWitive dynamics of the market in question, as well as
RQWKHPDUNHWSRVLWLRQRIWKHLUEHQHȑFLDULHV:KLOH
WKH\PD\EHMXVWLȑHGE\HȞȑFLHQF\FRQVLGHUDWLRQV
they may also, in certain market settings, likely
give rise to competition concerns, this is the case, in
particular of:
ǝ MFNs adopted by dominant entities/entities
ZLWKVLJQLȑFDQWPDUNHWSRZHU$VGLVFXVVHG
the threat to competition arising from MFNs is
indeed a function of the market power of the
HQWLW\LWEHQHȑWV:KHUHDGRPLQDQWHQWLW\RUD
FRPSDQ\ZLWKVLJQLȑFDQWPDUNHWSRZHUHQMR\V
WKHEHQHȑWRIDQ0)1LWPD\JLYHULVHWRVWURQJ
IRUHFORVXUHRUVRȻWHQLQJRIFRPSHWLWLRQHȞIHFWV
This is not to say that MFNs are always problemDWLFDQGLQGHHGWKH\PD\EHKDUPOHVV+RZHYHU
0)1VLPSRVHGE\GRPLQDQWȑUPVRUȑUPVZLWK
VLJQLȑFDQWPDUNHWSRZHUVKRXOGEHVXEMHFWWR
particularly close scrutiny.71

ǝ Multiple MFNs With High Market Coverage.
,QJHQHUDOWKHEURDGHUWKHFRYHUDJHRI0)1V
the more likely they are to have negative price
HȞIHFWV73+RZHYHULWVKRXOGDOVREHQRWHGWKDW
in fragmented markets with a broad coverage of
0)1VȑUPVZRXOGDOVRKDYHVLJQLȑFDQWLQFHQtives to remove the MFN and trade freely with
alternative trading partners.
ǝ Market Transparency. MFNs may facilitate collusion by increasing transparency and/or chilling
the incentive to lower prices.74
Where these conditions do not obtain, competition authorities may be less concerned about
0)1V,QDQ\HYHQWWKHUHLVOLWWOHGRXEWWKDW
competition authorities will increasingly examine
the use of MFNs, and that companies, in particular
WKRVHZLWKVLJQLȑFDQWPDUNHWSRZHUVKRXOGDVVHVV
more carefully their likely impact on competition.
The authors would like to thank Ian Hastings, Ben
+ROOHVDQG$QD'REODVIRUWKHLUFRQWULEXWLRQ

ǝ Markets characterized by the presence of
barriers to entry.$VDFRUROODU\RIWKHDERYH
WKHIRUHFORVXUHDQGVRȻWHQLQJRIFRPSHWLWLRQ
potential of MFNs is most pronounced in marNHWVFKDUDFWHUL]HGE\KLJKEDUULHUVWRHQWU\,Q
these markets, their trading partners will have
relatively few outside options in the form of new
entrants, and therefore new entrants and smaller
competitors are particularly valuable. To the extent that substantial entry is foreclosed through
broad based MFNs that eliminate the ability to
GHYHORSGLȞIHUHQWLDWLQJVWUDWHJLHVWRFRPSHWHLQ
the market, consumers will be harmed.
ǝ Concentrated Markets. MFN clauses may be
more likely to be harmful in highly concentrated
markets where trading partners have relatively
IHZDOWHUQDWLYHV,WLVLQVXFKPDUNHWVWKDWWKH
ability for trading partners to resist MFNs that
lead to higher costs will be lowest. Furthermore
where there are relatively few players, a seller using MFN clauses enabling it to increase its prices
will likely face a lesser risk of losing its customers
to competing sellers.
70 Steven C. Salop and Fiona Scott Morton, Developing an Administrable MFN Enforcement Policy, Antitrust Vol. 27, No.2, Spring 2013.
71 Noëlle Lenoir, Marco Plankensteiner and Elise Créquer, Increased
Scrutiny of Most Favored Nation Clauses in Vertical Agreements, Law
Business Research Ltd 2014.
72 Noëlle Lenoir, Marco Plankensteiner and Elise Créquer, Increased
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Scrutiny of Most Favored Nation Clauses in Vertical Agreements, Law
Business Research Ltd 2014.
73 Steven C. Salop and Fiona Scott Morton, Developing an Administrable MFN Enforcement Policy, Antitrust Vol. 27, No.2, Spring 2013.
74 Ingrid Vandenborre, Michael J. Frese, Most Favored Nation Clauses
Revisited, European Competition Law Review, Issue 12 2014.
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